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NON-ENFORCEABLE CHAPTERS IN FREE TRADE A GREEMENTS

C. Data Set

Previous academic work has examined competition policy PTAs. One
Organisation for Economic Co-operation and Development (OECD) paper
reviews the competition policy provisions in forty-seven trade agreements.
Most of those agreements studied were from the period 2001-2004. The
OECD paper categorizes them across eight different variables. 100 Another
OECD study undertakes a qualitative assessment of competition policy
provisions of PTAs.1 01 Similarly, the United Nations Conference on Trade
and Development (UNCTAD) has produced a qualitative study of the pro-
visions within PTA competition policy chapters.102

The present article is both an extension of and a departure from the
previous literature on PTA competition policy chapters, and focuses spe-
cifically on Latin American PTAs. Unlike previous work, the present arti-
cle examines all Latin American PTAs to gauge how competition policy
chapters have been crafted, and what provisions they include for an entire
region during the period of the PTA "explosion." It extends previous works
by expanding the population of agreements to include all agreements with a
competition policy chapter in which at least one Latin American country is
a party. It also includes all Latin American PTAs in which there is no com-
petition policy chapter, and considers a number of additional provisions
and other classifications to be coded. For the purposes of this article, Latin
America includes all western hemisphere countries south of the U.S., in-
cluding the Caribbean.

Previous scholarship by others contained a number of incorrect desig-
nations for some of the Latin American PTAs (in cases where such PTAs
were included in their analysis). I have therefore recoded these studies to
reflect accurate designations. Further, in coding the provisions, I have lim-
ited my analysis to those agreements that have specific competition policy
chapters, rather than including provisions in other chapters that have com-
petition impacts. This affected the coding of the previous OECD analysis.
One could include all provisions that implicate competition policy in trade

100. See Oliver Solano & Andreas Sennekamp, Competition Provisions in Regional Trade Agree-
ments 7-9 (Org. for Econ. Co-operation and Dev. [OECD] Joint Group on Trade and Competition,
OECD Trade Policy Working Paper Series, Paper No. 31, 2006), available at http://webdominol.oecd.
org/olis/2005doc.nsf/Linkto/com-daf-td(2005)3-final.

101. See generally OECD, The Relationship Between Regional Trade Agreements and the Multilat-
eral Trading System: Competition, OECD Doc. TD/TC/WP(2002) 19/FINAL (May 7, 2002) (prepared
by Hunter Nottage).

102. See generally The UNCTAD Secretariat, A Presentation of Types of Common Provisions to be
Found in International, Particularly Bilateral and Regional, Cooperation Agreements on Competition
Policy and their Application, U.N. Doc. TD/RBP/CONF.6/3 (Sept. 6, 2005).
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agreements. However, such inclusion would implicate much of any trade
agreement, because much of trade is about increasing competition and the
competitive process. For example, at the WTO level, almost sixty provi-
sions address competition-reiated issues. 103 As one of the leading scholars
on international trade, John Jackson, summarizes, "In short, as to competi-
tion policy being dealt with by the WTO Agreements, there is already a
substantial position for the WTO (those who resist are too late!)."'1 04 Simi-

larly, at the PTA level, many provisions address competition issues that are
more broadly defined, such as services, intellectual property, telecommuni-
cations, and subsidies.

This article is a departure from previous work examining PTAs in
competition policy. It examines twenty-four agreements with competition
policy chapters that have been signed by the parties, and includes those
agreements that have been signed but have not yet entered into effect from
the period 1992-2006.105 The PTAs include both North-South and South-
South agreements. 106 Of the twenty-four agreements with competition pol-
icy chapters, fifteen are North-South agreements. Of the twelve agreements
that lack competition policy chapters, four are North-South agreements.
The source for data on the PTAs is the Organization of American States
(OAS) trade database. 107 The total number of agreements is too small for
quantitative analysis, as changes to only a few agreements could signifi-
cantly alter the total outcome. To provide a contrast with those agreements
with competition policy chapters, this article provides additional insights
by examining the twelve Latin American PTAs without competition policy
chapters. Together, these thirty-six agreements comprise the entire popula-
tion of Latin American PTAs since the inclusion of the first competition
policy chapter of a PTA in NAFTA. None of the previous studies focus
upon the key finding of any analysis of these provisions-the lack of bind-
ing dispute settlement for substantive provisions. This finding is in sharp
contrast to empirical work on the use of dispute settlement in international

103. John H. Jackson, Afterword: The Linkage Problem-Comments on Five Texts, 96 AM. J. INT'L
L. 118, 124 (2002).

104. Id.
105. The basis for the start date is the year in which NAFTA entered into effect. North American

Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 289 (1993). NAFTA was the first
Latin American PTA to include a competition policy chapter. However, the regional integration agree-
ments of CARICOM and the Andean Community (which are beyond the scope of study of this article)
had competition policy chapters though neither functioned particularly well.

106. 1 define a country as a "northern" country if it is a member of the OECD. This includes coun-
tries such as Mexico and Korea.

107. OAS, SICE: Trade Agreements, http://www.sice.oas.org/agreements-e.asp (last visited Oct.
31, 2007). Interestingly, among the regional and international organizations, OAS lacks a focus on
antitrust.
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NON-ENFORCEABLE CHAPTERS IN FREE TRADE AGREEMENTS

agreements. Generally, the more complex a problem, the more likely it is
that an agreement covering it will include dispute settlement. 108 In a depar-
ture from the previous literature, the current article discusses why these
chapters exist at all, given the lack of dispute settlement.

Competition policy chapters have been coded across twenty-four types
in which at least one competition policy chapter has such provisions. All
results are based on bimodal variables. The taxonomy of provisions appears
in Appendix I to this article. Provisions that appear in three-quarters or
more of PTAs include those describing competition laws at the time of the
agreement; those to adopt, maintain, and apply competition measures; and
those of general cooperation. Provisions that appear in more than half but
fewer than three-quarters of all agreements include those concerning notifi-
cation, evidence and information exchange, consultations, state enterprises
or state monopolies, and non-discrimination. Provisions that appear in
greater than one-fourth but fewer than half of all agreements include anti-
competitive agreements and those concerning abuse of dominance or mo-
nopolization, trade consultations, and binding dispute settlement.
Provisions that appear in less than a quarter of all agreements include those
discussing negative comity, positive comity, state aid and subsidies, merg-
ers, non-discrimination for state enterprises or state monopolies, due proc-
ess, transparency, elimination of anti-dumping, dispute settlement for
substantive antitrust issues, technical assistance and capacity building, and
antitrust immunities.

This article's most important finding is that the number of agreements
that have dispute settlement, particularly for "pure" antitrust related provi-
sions, is non-existent. 109 For example, the U.S.-Chile Free Trade Agree-
ment (FTA), building upon a similar NAFTA provision, includes language
that "[n]othing in this Chapter shall be construed to infringe each Party's
autonomy in developing its competition policies or in deciding how to en-
force its competition laws."' 10 Binding dispute settlement does not cover
those actions that an antitrust agency could enforce on its own. This fore-

108. Barbara Koremenos, If Only Half of International Agreements Have Dispute Resolution
Provisions, Which Half Needs Explaining?, 36 J. LEGAL STUD. 189, 189, 209 (2007).

109. Indeed, the only agreement that has the possibility of dispute resolution, that between Mexico
and Israel, has a high threshold of there being no domestic recourse. Decreto promulgatorio del Tratado
de Libre Comercio entre los Estados Unidos Mexicanos el Estado de Israel, Mex.-Isr., Apr. 10, 2000,
Diario Oficial de la Federacirn [D.O.] 28 de Junio de 2000 (Mex.), available at
http://www.sice.oas.org/Trade/meis e/isr-mexind e.asp. For cartels, monopolization and mergers to
ever meet this threshold is virtually impossible since this is the primary work of any antitrust agency
and of antitrust law.

I10. Free Trade Agreement, U.S.-Chile, art. 16.1, June 6, 2003, available at http://www.ustr.gov/
TradeAgreements/Bilateral/ChileFTA/FinalTexts/Section-index.html.
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closes cases from PTA adjudication, in which an agency can exercise
prosecutorial discretion. In effect, the lack of dispute settlement has created
soft law within the guise of a hard law agreement. This is the institutional
choice of a preference of domestic antitrust, working in concert with soft
law organizations-primarily antitrust agencies-over international trade
law agreements and international adjudication. This result is explored in
more detail in section II(D)(3) below.

Next, in order to contrast competition policy chapters, this article
compares Latin American PTAs agreements with competition policy chap-
ters to those without them. While there are twenty-four total agreements
that contain competition policy chapters, twelve lack such chapters. The
lack of competition policy chapters in these agreements occurs throughout
the timeline of the PTA explosion (1992 to the present). The most likely
determining factor for whether or not such chapters are included in the
PTAs seems to be whether or not all parties had antitrust laws at the time
they signed the agreement. This pattern occurred in eight of the eleven
agreements. When combined with the agreements that contained competi-
tion policy chapters, only six out of thirty-three agreements in which all
parties had antitrust laws at the time of agreement lacked competition pol-
icy chapters.

Solely examining competition policy chapters overlooks other possi-
ble explanations for the inclusion of such chapters or for particular types of
provisions. Too much faith may be put into the words of the contract as an
explanation for the underlying situation that requires contractual dealings.
Perhaps the assumption is that most problems can be solved ex ante, so that
dispute settlement will not be needed. To provide a comparison to the find-
ings related to competition policy, I test this hypothesis with an examina-
tion of other chapters in the PTAs. I compare all thirty-six Latin America
PTAs (both including and excluding competition policy chapters) and
compare the findings against two other types of chapters found in the same
PTAs. The other chapters examined for comparative purposes are services
and intellectual property (IP). Both of these chapters have competition-like
rationales.I 1 Both address issues of non-discrimination in domestic regula-
tion. In many cases, both also address issues of anticompetitive practices,
such as monopolization in IP licensing or in the provision of services. If
competition policy chapters are like other regulatory chapters in PTAs, it

11. Other chapters could be explored as well. I exclude investments because in addition to trade
agreements, investment protection may be covered under bilateral investment treaties, thereby adding to
the complexity of the comparative analysis.
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NON-ENFORCEABLE CHAPTERS IN FREE TRADE AGREEMENTS

would follow that the other regulatory chapters should also lack dispute
settlement.

In terms of coverage, of the thirty-six agreements, only three lack dis-
pute settlement in IP, and none lack dispute settlement in services. In
twelve of the agreements, there are no IP chapters, whereas only four of the
thirty-six agreements did not include service chapters. Thus, competition
policy seems to be treated differently than other areas of domestic regula-
tion, even those that have competition-like provisions. One critical differ-
ence between competition policy and these other areas is that the WTO
covers these other issues under the General Agreement for Trade in Ser-
vices and the Agreement on Trade-Related Aspects of Intellectual Property
Rights.1 12 Thus, even if a PTA does not cover IP and services, there is the
backstop of WTO-level commitments and dispute resolution in both of
these areas. As such, the lack of dispute resolution or even a stand-alone
chapter in a PTA does not mean there is no recourse for these issues at the
international level. Rather, lack of inclusion of coverage in PTAs for these
issues suggests no additional coverage beyond that already offered by the
WTO. The WTO therefore serves as a "floor" for coverage: a PTA may
include more coverage in these provisions, but cannot reduce it below what
countries have agreed to in the WTO. Without any direct competition pol-
icy provisions in the WTO agreements, there is no similar floor guarantee-
ing that an international recourse in antitrust will be pursued for a violation
of PTA provisions.

D. Analysis

1. The Basis for Including Competition Policy Chapters

The first question that negotiators consider is whether or not to include
competition policy as a chapter in the proposed PTA. 113 There has not been
a consistent response to this by parties to PTAs. The dataset assembled
demonstrates that not all Latin American PTAs have competition policy
chapters. This is the case even for countries that have competition policy
chapters in some agreements but not others (including some countries that

112. General Agreement on Trade in Services annex 1B, Apr. 15, 1994, 33 I.L.M. 1167; Agree-
ment on Trade-Related Aspects of Intellectual Property Rights annex IC, Apr. 15, 1994, 33 I.L.M.
1197.

113. To aid in the analysis of competition policy chapters, I have discussed these chapters and their
meanings with former and current antitrust and trade officials in over half of the countries that have
signed PTAs. The rationale provided for such agreements varies across those discussions, such that no
single explanation on its own provides sufficient rationalization for why these agreements exist as they
do.
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had them in earlier agreements but not later ones, and vice versa). The de-
cision to include such a chapter may come down to the priorities and de-
sires of potential signatories and how these desires play out within a larger
political economy context in trade negotiations. Discussions with trade and
antitrust negotiators involved in a number of these PTAs support a more ad
hoc, situational explanation to the inclusion of competition policy chapters.

Trade negotiators may have different objectives than competition
agencies. The initial template of potential commitments in competition
policy chapters may be different depending on whether trade or competi-
tion negotiators take the lead in drafting these provisions. Provisions in-
cluded within PTAs may be more or less effective depending on whether or
not there is antitrust agency support for these commitments. Pressure may
exist to reach an agreement among trade negotiators. The inclusion of pro-
visions that may create contention in what is a second order chapter (as
opposed to first order chapters such as market access, agriculture, or ser-
vices) may not be a priority for the trade negotiators. This may explain the
form that certain agreements take. It may also implicate the decision not to
include these chapters in certain agreements. The overall trade deal embod-
ied in a PTA must appeal to a number of different domestic constituencies.
These constituencies may be more willing to trade off antitrust for other
areas specifically of interest to them within a PTA. As antitrust agencies do
not supervise the overall trade negotiation, but merely the antitrust discus-
sions, the relatively small role that many antitrust agencies play in overall
trade discussions supports a more eclectic outcome as to which agreements
may include competition policy chapters.

The decision to include a competition policy chapter is not merely one
of power relationships. If power dynamics were the primary explanation for
the inclusion of a competition policy chapter, all U.S. agreements would
include (or lack) such chapters, as the United States holds asymmetric bar-
gaining power in its trade agreements, especially on issues in which the
other country does not have concentrated interests. Instead, a substantial
number of U.S. PTAs lack such provisions (Thailand, Israel, CAFTA-DR,
Bahrain, Morocco, and Jordan). If the United States thought that competi-
tion policy was a priority within the trade context, it would push for these
chapters in all the agreements; if competition policy was not a priority, the
U.S. would then not include them in any of the agreements. Given the hos-
tility of United States antitrust agencies to a binding WTO competition
policy framework, there may be other factors at play that would allow the
U.S. to include competition policy chapters in some of its PTAs. The
United States position may be best described as one that does not oppose
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competition policy chapters so long as the chapters remain non-binding and
the PTA counter-party finds the inclusion of such a chapter to be impor-
tant. 114

Other countries may have a number of reasons to include competition
policy chapters. The inclusion of competition policy chapters may create
opportunities for direct contact between antitrust agency staff counterparts,
and to develop personal and institutional ties. When antitrust agencies par-
ticipate in the trade negotiations, there may be an increased buy-in for the
provisions of a competition policy chapter by the antitrust agencies. It may
offer a roadmap of what issues young antitrust agencies might want to em-
phasize for existing or perceived future needs. This tailoring may ensure
that the chapter will be responsive to the concerns of the agency and local-
ize the chapter within a country's political economy situation so that im-
plementation even without dispute settlement may be possible.

2. Do competition policy chapters create compliance?

a. Creating Compliance

A critical question to the analysis of provisions within PTAs is the
larger question of whether or not a PTA generally, and a competition policy
chapter specifically, creates compliance. The effectiveness of each institu-
tion must be based on its ability to obtain credible commitments from
countries.1 5 Credible international commitments in turn create domestic
compliance. Scholarship supports the claim that PTAs work as a commit-
ment mechanism in their implementation.' 16 Trade openness affects the
political balance of interest groups in a country. Competition from in-
creased imports mobilizes local firms to push for regulatory change in bot-
tlenecks in the economy that affect all businesses, such as
telecommunications, electricity, or financial institutions. Competition also
increases the power of exporters and of industries that benefit from foreign
inputs of production. In a given country, over time interests that support
existing trade agreements increase significantly. 1 7 The binding effect of

114. The EU's position on competition policy chapters seems to have been to mirror EU attempts
to include competition policy at the WTO for non-binding core issues of increased transparency, non-
discrimination, procedural fairness, voluntary cooperation, capacity building, and cartels. See lgnacio
Garcia Bercero & Stefan D. Amarasinha, Moving the Trade and Competition Debate Forward, 4 J.
INT'L ECON. L. 481,485-87 (2001).

115. See Daron Acemoglu, Why Not a Political Coase Theorem?: Social Conflict, Commitment,
and Politics, 31 J. COMP. ECON. 620 (2003).

116. See WORLD BANK, supra note 27, at xi.
117. Schwartz & Sykes, supra note 88, at S195.
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trade agreements may create domestic compliance with them. As interest
groups benefit from trade agreements, affected groups create political pres-
sure for compliance. This in turn may provide for increased domestic re-
form based on international commitments.

There are reputational effects for parties that do not comply. Lack of
compliance in one area may make other countries less likely to enter into
future agreements with a non-compliant country.' 1 8 The general perception
of adjudication is that it creates compliance merely because of the threat of
potential use. Weiler argues that "when governments are pulled into court
and required to explain, justify, and defend their decision, they are in a
forum where diplomatic license is far more restricted, where good faith is a
presumptive principle, and where states are meant to live by their state-
ments." 119 The more legitimate an international adjudicator, the greater the
reputational cost of non-compliance. The opportunity to bring a case does
not mean that many cases will actually be brought. Indeed, most violations
of trade agreements, whether PTAs or the WTO agreement itself, do not
result in cases being brought. However, many countries settle their dis-
agreements in the shadow if the law. Outside of this formal legal process,
countries can engage in state-to-state bargaining to overcome disputes.
Non-binding agreements make state-to-state bargaining (or agency-to-
agency bargaining) the only way to settle such disputes, though there may
be reputational effects for non-compliance in this area as well.

Compliance is more likely where there is the intent and capacity to
comply. 120 This holds for PTAs generally, assuming that there are credible
commitments based on binding adjudication. The case of antitrust is differ-
ent in that the lack of credible commitments for implementation would not
necessarily lead to such results. A second difference is that unlike issues
such as IP, services, or telecommunications, antitrust lacks specific cover-
age at the WTO that provides dispute settlement. Because there are no
minimum international obligations in antitrust, countries may be less will-

118. See Guzman, supra note 82, at 604 ("[T]he parties must balance a desire to include the effi-
cient terms against a desire to avoid the consequences of a violation. This may lead them to enter into
an agreement with weaker substantive terms."). Theoretically this may be true. Empirical work on
WTO commitments and compliance suggests that this may not hold generally in the international trade
realm in practice. See Andrew K. Rose, Does the WTO Make Trade More Stable?, 16 OPEN ECON. REV.
7, 18 (2005); Andrew K. Rose, Do We Really Know That The WTO Increases Trade?, 94 AM. ECON.
REV. 98, 98 (2004); Andrew K. Rose, Do WTO Members Have More Liberal Trade Policy?, 63 J. INT'L
ECON. 209, 209-10 (2004).

119. J.H.H. Weiler, A Quiet Revolution: The European Court of Justice and Its Interlocutors, 26
COMP. POL. STUD. 510, 519 (1994).

120. Edith Brown Weiss, Conclusions: Understanding Compliance with Soft Law, in COMMITMENT
AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM 543
(Dinah Shelton ed., 2000).
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ing to give up sovereignty in this area, as they have not done so previ-
ously. 121

b. Shaping Norms and Norm Diffusion

A PTA's competition policy chapter may encourage compliance
through norm creation. International organizations serve as "conveyer belts
for the transmission of norms and models of 'good' political behavior."' 122

These norms help to facilitate domestic compliance. Norm creation works
through the construction and acceptance of social conventions. As an en-
forcement mechanism, norms may operate as alternative to formal law as a
means of social control. 123 A norm-based system may be preferred if it
lowers enforcement costs below that of formal dispute resolution through
adjudication. 124 In other situations, norms may work in conjunction with
formal law. Law may serve the function of establishing or altering an exist-
ing norm. 125 This occurs as law alters the social meaning of behavior.126

Antitrust norm creation requires effective leadership for the norm to
become accepted across countries. Countries with greater power will want
the international standard to move closer to their domestic laws, in order to
reduce the transition costs to the new system. Harmonization of regulatory
systems may come about because great powers can coerce others to adopt
their policy preferences. 127 Similarly, when a single market is large
enough, a state can use its power to change the regulatory policy prefer-
ences of other states. 128 Because of power dynamics, the United States and
the EU are able to alter the preferences of other states towards their own
policy preferences, assuming that the two have similar preferences. 129 As

121. Florian Becker, The Case of Export Cartel Exemptions: Between Competition and Protection-
ism, 3 J. COMPETITION L. & ECON. 97, 100 (2007).

122. Michael N. Barnett & Martha Finnemore, The Politics, Power, and Pathologies of Interna-
tional Organizations, 53 INT'L ORG. 699, 712-13 (1999).

123. See Robert C. Ellickson, Of Coase and Cattle: Dispute Resolution Among Neighbors in Shasta
County, 38 STAN. L. REV. 623, 672-75 (1986).

124. See Lisa Bernstein, Merchant Law in a Merchant Court: Rethinking the Code's Search for
Immanent Business Norms, 144 U. PA. L. REv. 1765, 1795, 1820-21 (1996).

125. Larry E. Ribstein, Law v. Trust, 81 B.U. L. REV. 553, 564-65 (2001); Cass R. Sunstein, On
the Expressive Function of Law, 144 U. PA. L. REV. 2021, 2024-25 (1996).

126. In one such example, Lawrence Lessig argues that by formalizing through law a prohibition
on dueling, the norm of dueling changed from defending one's honor and towards legal compliance.
Lawrence Lessig, Social Meaning and Social Norms, 144 U. PA. L. REV. 2181, 2186-87 (1996).

127. See generally Beth A. Simmons, The International Politics of Harmonization: The Case of
Capital Market Regulation, 55 INT'L ORG. 589, 591 (2001).

128. See DAVID VOGEL, TRADING UP: CONSUMER AND ENVIRONMENTAL REGULATION IN A

GLOBAL ECONOMY 5-6 (1995).

129. See Daniel W. Drezner, Globalization, Harmonization, and Competition: The Different Path-
ways to Policy Convergence, 12 J. EUR. PUB. POL'Y 841, 843-46 (2005). On great powers framing
norms and institutions, see generally STEPHEN D. KRASNER, SOVEREIGNTY: ORGANIZED HYPOCRISY
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theory would suggest, the great powers (the U.S. and the EU) have framed
the norms and institutional choices in international antitrust, including in
PTAs, to reflect their interests.

As younger antitrust agencies interact more with established agencies,
a form of regulatory export occurs. 130 Under regulatory export, younger
agencies adopt the norms of more established and powerful agencies. This
leads to increased policy convergence, primarily along a developed world
model. Yet, the ability to reach increased implementation of shared anti-
trust norms does not suggest that harmonization means regulatory confor-
mity in approach and implementation. 131 Differences in what constitutes,
for example, monopolization outweigh similarities across jurisdictions. 132

Regulatory power is asymmetric in this area, but not so much so that one
country can dictate the regulatory system of other countries. 133 PTAs may
be a way for the United States and the EU to shape the nature of antitrust
harmonization and norm diffusion across countries through the regulatory
export of certain ideas and enforcement priorities, as embodied in PTA
competition policy chapter provisions.

3. Explanations for the Lack of Dispute Settlement

The empirical study's most interesting finding is that competition pol-
icy chapters lack dispute settlement, while other similar chapters have
them. Why create an agreement that lacks a way to punish shirking? How
do we explain the lack of dispute settlement in competition policy chapters
where countries enter into an agreement or formal contract? Finally, why is
antitrust different from other areas of regulation in a trade context?134 In
effect, the lack of dispute settlement is a choice for continued domestic

(1999); Jack L. Goldsmith & Eric A. Posner, A Theory of Customary International Law, 66 U. CHI. L.
REv. 1113, 1174-75 (1999).

130. See Kal Raustiala, The Architecture of International Cooperation: Transgovernmental Net-
works and the Future of International Law, 43 VA. J. INT'L L. 1, 7 (2002).

131. Alan 0. Sykes, Regulatory Competition or Regulatory Harmonization? A Silly Question?, 3 J.
INT'L ECON. L. 257, 262-63 (2000).

132. See Michal S. Gal, Monopoly Pricing as an Antitrust Offense in the U.S. and the EC: Two
Systems of Belief About Monopoly?, 49 ANTITRUST BULL. 343, 344-46 (2004); Keith N. Hylton, Sec-
tion 2 and Article 82: A Comparison ofAmerican and European Approaches to Monopolization Law I -
2, 7-9 (Boston Univ. Sch. of Law, Working Paper Series, Law & Econ., Working Paper No. 06-11,
2006), available at http://www.bu.edu/law/faculty/scholarship/workingpapers/abstracts/2006/pdf
files/HyltonK051606.pdf.

133. See LLOYD GRUBER, RULING THE WORLD: POWER POLITICS AND THE RISE OF
SUPRANATIONAL INSTITUTIONS 6-9 (2000).

134. There must be an explanation of the nature of this organizational arrangement. This is, after
all, the basis of the inquiry of New Institutional Economics. NORTH, supra note 14, at 89; WILLIAMSON,
supra note 2; Terry M. Moe, The New Economics of Organization, 28 AM. J. POL. So 739, 772-73
(1984).
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antitrust enforcement with soft law organizations assisting to improve do-
mestic capacity and reduce transaction costs across jurisdictions over the
traditional binding adjudication of trade law.

a. Antitrust is substantively different from other areas of law.

Antitrust may be different from other substantive regulatory fields.
The transaction costs for dispute settlement in antitrust may be higher than
in IP, services, or regulatory areas. A violation in IP may be an issue of the
level of enforcement. It may be easier to detect non-enforcement in IP
(such as the extent of counterfeit goods) than in antitrust, where the viola-
tion of a provision against monopolization may be more difficult to detect
or prove.135 One limit to this explanation is that certain areas covered under
both IP and services provisions, such as monopolistic practices of services
or anticompetitive licensing practices in intellectual property, have anti-
trust-like problems of detection.

There may be different ways of viewing antitrust enforcement and the
competitive process, as opposed to the enforcement of IP or services, which
may have greater international norms (as established through the WTO). In
contrast to IP and services, there are no binding international antitrust
agreements that would allow for adjudication in a trade context. 136 There
may be strong explanatory power for substantive disagreements in antitrust
preventing the inclusion of dispute settlement. On a number of antitrust
issues, there is significant disagreement between countries, including be-
tween the United States and the European Union and Latin American coun-
tries; these disagreements for the most part fall within a continuum between
U.S. and EU frameworks. The lack of substantive convergence in some
areas of antitrust across jurisdictions (particularly but not exclusively in the
area of monopolization) may suggest high costs for a binding commitment.
This concern addresses how the United States, the EU, and others approach
antitrust law issues.

The U.S. approach is more minimalist in its interventions. Its default
presumption is that the market works effectively. This presumption limits
the need for possible regulatory intervention. 137 The effect of this approach

135. See Timothy J. Muris, The FTC and the Law of Monopolization, 67 ANTITRUST L.J. 693, 713-
15 (2000).

136. But see loannis Lianos, The Contribution of the United Nations to the Emergence of Global
Antitrust Law, 15 TUL. J. INT'L & COMP. L. 415, 415, 418, 455 (2007) (arguing that UNCTAD has
helped to set up some customary international antitrust norms).

137. Eleanor M. Fox, What Is Harm to Competition? Exclusionary Practices and Anticompetitive
Effect, 70 ANTITRUST L.J. 371, 372 (2002). Richard Posner expresses this viewpoint in the context of
U.S. antitrust in the preface to RICHARD A. POSNER, ANTITRUST LAW, at viii (2d ed. 2001) ("Much of
antitrust law in 1976 was an intellectual disgrace. Today, antitrust law is a body of economically ra-
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is that it yields fewer "false positives" of errant enforcement than other
enforcement approaches. In particular, this view is suspicious of the claims
of anticompetitive effects of monopolization cases or vertical restraints.
The EU approach takes a broader view of the meaning of efficiency and
anticompetitive harm. This approach requires greater justification for firms
to undertake exclusionary conduct. 138 This view is also more suspicious of
dominance and vertical restraints, and under this view thresholds on domi-
nant behavior tend to be lower. 139

In particular, monopolization and vertical restraints generally are sig-
nificant points of disagreement between U.S. and EU approaches to anti-
trust. 140 These differences have an important impact in debates on the
appropriate role for competition policy in its interface with international
trade. Vertical restraints implicate market access concerns that are at the
heart of international trade law.141 The differences between antitrust no-
tions of barriers to entry and how they interface with trade's regime of non-
discrimination for market access was a leading area of contention in the
WTO debates on the inclusion of competition policy at the global level

tional principles largely though not entirely congruent with the principles set forth in the first edition.
The chief worry at present is not doctrine or direction, but implementation."). Economists debate
whether there should be a consumer welfare or total welfare standard to promote greater economic
efficiency. Within the EU, the standard is consumer welfare. ROBERT O'DONOGHUE & A. JORGE
PADILLA, THE LAW AND ECONOMICS OF ARTICLE 82 EC, at 4 (2006). The U.S. also bases its standard
on consumer welfare. Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979). There is some debate as to
whether or not consumer welfare really refers to consumer welfare or total welfare. See Merger En-
forcement, Panel II Treatment for Efficiencies in Merger Enforcement: Statement for the Hearing of
the Antitrust Modernization Comm 'n 1 (2005) (statement of Charles F. Rule, Former Assistant Att'y
Gen., Antitrust Division, U.S. Department of Justice, 1986-1989), available at http://www.amc.gov/
commissionhearings/pdf/Statement-Rule.pdf.

138. See Fox, supra note 137, at 373.
139. See Gunnar Niels & Adriaan ten Kate, Introduction: Antitrust in the U.S. and the EU-

Converging or Diverging Paths?, 49 ANTITRUST BULL. 1, 12-15 (2004).
140. See Robert W. Hahn, Introduction to ANTITRUST POLICY AND VERTICAL RESTRAINTS 1-6

(Robert W. Hahn ed., 2006). See generally OFFICE OF FAIR TRADING, VERTICAL AGREEMENTS:
UNDERSTANDING COMPETITION LAW 2-3 (2004), available at http://www.oft.gov.uk/advice and_
resources/publications/guidance/competition-act/oft419; James C. Cooper, Luke M. Froeb, Daniel P.
O'Brien & Michael G_ Vita, A Comparative Study of United States and European Union Approaches to
Vertical Policy, 13 GEO. MASON L. REv. 289, 289-90 (200); Ekaterina Rousseva, Modernizing by
Eradicating: How the Commission's New Approach to Article 81 EC Dispenses with the Need to Apply
Article 82 EC to Vertical Restraints, 42 COMMON MARKET L. REv. 587 (2005); Toshiaki Takigawa, A
Comparative Analysis of U.S., EU, and Japanese Microsoft Cases: How to Regulate Exclusionary
Conduct by a Dominant Firm in a Network Industry, 50 ANTITRUST BULL. 237, 248-51 (2005); and
sources cited supra note 132.

141. See KYLE BAGWELL & ROBERT W. STAIGER, THE ECONOMICS OF THE WORLD TRADING

SYSTEM 29-30 (2002).
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within a trade regime. 142 These fundamental disagreements may be the
reason for the lack of binding provisions in Latin American PTAs.

Who decides potential disputes under PTAs may explain the lack of
binding dispute resolution or even binding consultations within competition
policy chapters. Because trade panels and trade lawyers participate in PTA
adjudication, antitrust agencies may be reluctant to let trade experts weigh
in on antitrust matters. Trade experts may have a different substantive ap-
proach based on their anti-dumping experience ("unfair" competition) and
different goals based on market access and non-discrimination concerns. In
either case, trade experts may focus more on producer welfare rather than
efficiency concerns. 143 Put differently, antitrust and international trade have
overlapping but distinct concerns. Antitrust looks at competitive effects,
whereas trade examines whether there has been discriminatory regulation.

b. Antitrust agency cooperation has similarities to relational contracting.

There may be no need for formal adjudication when there is a strong
relationship between parties. The inclusion of non-binding provisions may
have the purpose of facilitating enforcement outside of formal contracting.
Formal contracting will not be needed when more informal mechanisms are
adequate to provide sanctions against non-compliant behavior. 144 From an
antitrust agency perspective, cross-border antitrust disputes may be better
resolved through bilateral discussions at the inter-agency level than through
a trade remedy. In such a setting, agencies that speak a similar economic
language of efficiency and have similar policy worldviews as to enforce-
ment may be better able to make progress over disputes than a mix of trade
and antitrust officials with different approaches and goals.

The negotiations of competition policy chapters may add to the crea-
tion of rituals of behavior for increased cooperation among antitrust en-
forcers. 145 Formal contracts with adjudication for disputes may not be
necessary when the purpose of the contract is to create repeat interactions
among those parties bound by the contract.14 6 Having a competition policy
chapter in a PTA may make antitrust agency officials more likely to inter-

142. See generally MARSDEN, supra note 68, at 45-64 (discussing the history of competition policy
in international trade commitments and the WTO Working Group debates on the interaction between
trade and competition policy).

143. Daniel K. Tarullo, Norms and Institutions in Global Competition Policy, 94 AM. J. INT'L L.
478, 483 (2000).

144. Stewart Macaulay, Non-Contractual Relations in Business: A Preliminary Study, 28 AM. SOc.
REV. 55, 63 (1963).

145. See generally Mark C. Suchman, The Contract as Social Artifact, 37 LAW & SOC'Y REV. 91
(2003).

146. Stewart Macaulay, An Empirical View of Contract, 1985 Wis. L. REV. 465, 467.
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act because the chapter creates legitimacy for the ritual of interaction.
Merely having antitrust enforcers meet on a regular basis may be a way to
increase institutional ties, improve cooperation and coordination between
the parties, and resolve potential disputes. Frequent interactions may make
it easier to communicate on a regular basis via phone or the internet, and to
spend time together to discuss issues while at conferences. Most problems
can be solved in this way. The daily antitrust problems that agencies will
need greater cooperation on are ones of coordination, such as mergers and
cartels. 147

Reputational effects and social pressure may create credible commit-
ments that do not require formal contracting. 148 In these situations, rela-
tional contracting may be preferred because reputation comes at a lower
cost than formal adjudication. 149 These situations of private ordering re-
quire trust and repeat players to facilitate such transactions. 150 In a game
theory model, Axelrod uses a classic prisoner's dilemma to articulate that
when there is a repeat game in which the number of repetitions is unknown
and the discount rate is low, the optimal strategy that will result is that of
cooperation. 151 In a departure from the game theory cooperation strategy,
contracts may be required when the contract is the end-game and there is
no intended repeat relationship. A formal contract with adjudication serves
as a backstop only when the relationship sours. 152

c. Soft Law Organizations as the Equivalent of Private Ordering in
Contract Law

Private ordering in the contract realm of transaction cost economics
suggests a similar type of situation within PTAs. Soft law antitrust institu-
tions take the role of informal contracting. The preference for non-binding
chapters may be a preference for soft law. The effect of a choice of soft law
is to create a lower level of commitment based on better practices by agen-

147. See generally Sokol, supra note 54, at 97-116.
148. See Peter H. Huang, International Environmental Law and Emotional Rational Choice, 31 J.

LEGAL STUD. S237, S239-40 (2002).

149. ROBERT C. ELLICKSON, ORDER WITHOUT LAW: How NEIGHBORS SETTLE DISPUTES 247
(1991); Macaulay, supra note 146, at 62-63.

150. See AVNER GREIF, INSTITUTIONS AND THE PATH TO THE MODERN ECONOMY: LESSONS FROM
MEDIEVAL TRADE 8 (2006); Lisa Bernstein, Opting Out of the Legal System: Extralegal Contractual
Relations in the Diamond Industry, 21 J. LEGAL STUD. 115, 116 (1992); Janet T. Landa, A Theory of the
Ethnically Homogeneous Middleman Group: An Institutional Alternative to Contract Law, 10 J. LEGAL
STUD. 349, 350 (1981); Paul J. Zak & Stephen Knack, Trust and Growth, 111 ECON. J. 295, 296
(2001).

15 1. This is based on a tit-for-tat game theory strategy, reacting to the previous move of the other
player. See ROBERT AXELROD, THE EVOLUTION OF COOPERATION 36-39 (1984).

152. See Bernstein, supra note 150, at 124.
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cies that can change over time, as economic thinking at the domestic anti-
trust agency level changes more easily over time than the alternative-the
competency of international adjudicators to understand complex issues of
economic regulation in competition matters where such interactions are
episodic and repeat interactions of adjudicators in this area are unlikely to
lead to the development of specific knowledge on these issues. Moreover,
the choice of non-binding commitments that favor soft law allows for
greater agency discretion in case selection. A binding international agree-
ment may be necessary if it would be more effective than the domestic or
soft law alternatives. The lack of a binding agreement may suggest trust in
the domestic capacity of antitrust agencies and that domestic reform is
preferable to supra-national adjudication. Soft law can assist in improving
the capacity of domestic antitrust institutions. Overall, soft law organiza-
tions provide an opportunity for cooperation, discussion, norm diffusion
and assistance in domestic antitrust enforcement, capacity building, and
expertise. 153

Latin American countries participate in norm creation and antitrust
soft law through a number of soft law international institutions. Compli-
ance helps to allow norms to take root within an organization (in our case,
domestic antitrust agencies through soft law organizations). 154 The most
important of these soft law institutions are UNCTAD, the International
Competition Network (ICN), the OECD/Inter-American Development
Bank Latin-American Competition Forum, and the Ibero-American Com-
petition Forum (Foro Iberoamericano de Competencia). Though the effec-
tiveness of each of these soft law institutions may be different, all share
important similarities. These organizations hold conferences at the agency
level that discuss enforcement priorities and approaches on topic themes,
and that identify better practices, create personal relationships among en-
forcers, and identify and diffuse antitrust norms based on "better" prac-
tices. 155 Among other work products, the institutions provide background

153. In a private firm context, firms that are able to innovate in their organizational structure and
behavior are the ones that have the best networks to learn about better practices. See generally Lisa M.
Lynch, The Adoption and Diffusion of Organizational Innovation: Evidence for the U.S. Economy
(National Bureau of Econ. Research, Working Paper No. 13156, 2007), available at http://www.nber.
org/papers/w1 3156.

154. Lauren B. Edelman & Mark C. Suchman, The Legal Environments of Organizations, 23 ANN.
REV. Soc. 479 (1997).

155. Even in soft law there is a reduction in domestic sovereignty. Some advocates of networks
want it both ways. They argue that networks are effective. They also suggest that such effective net-
works do not impact a country's sovereignty. However, by being effective, such networks do cut into
decision-making at the national level as networks push countries to adopt best practices. See Joshua
Cohen & Charles F. Sabel, Global Democracy?, 37 N.Y.U. J. INT'L L. & POL. 763, 764 (2005). This is
a form of soft coercion by pushing domestic practices in a new direction. Because of decisions being
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