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the judge would not have participated in the discussions and would not
know what motivated their decision.176

Thus in a decision of October 8, 1998, a panel of the Spanish Supreme
Court held that the judge may not fill holes in the reasoning left by the jury:

[I]f one recognizes the possibility of such a cleansing, one falls into, on
the one hand, an inadmissible fiction, given that the presiding judge does
not know, because he was not present during the jury deliberations, the
reasons which they expressed to declare proved or not the facts submit-
ted to them; and, on the other hand, it denaturalizes the institution of the
jury in the way that it was designed by the legislator, for an important
decision of the judge of the facts would be given to the professional
judge, which is in the exclusive competence of the lay judges.177

7. The Sufficiency of Reasons for Convictions Based on Direct Evidence

In cases based on direct evidence, Spanish courts have generally re-
quired less rigorous reasons for decisions of guilt.17 8 A "flexible approach"
to jury reasons would have the jury only indicate the evidence upon which
it relied, but not why it relied on the evidence, especially in a case based on
direct evidence.179 After all, this was the original approach to reasoned
judgments in Germany and Spain.180 An example of this approach can be
found in a 2001 decision of the Spanish Supreme Court, where the court
found it difficult "to expect a purified analysis of the distinct pieces of evi-
dence and the reasoned synthetic evaluation of it in its totality" by a jury,
but was satisfied that

the jury fulfills the duty of giving reasons with the enumeration of the
pieces of evidence taken into consideration, in a way that it is possible to
appreciate that the decision has a reasonable foundation in the know-
ledge of the facts obtained in the trial and is not the fruit of mere arbitra-
riness.181

176. Id. at 844.
177. VLEZ RODRIGUEZ, supra note 28, at 140.
178. However, for a view that all evidence, even first-hand eyewitness testimony, is really "cir-

cumstantial" and the identification of a suspect is really, after all, a conclusion deduced from factors,
such as memory of the person's appearance, time elapsed, emotional aspects, etc. see PERFECTO
ANDRES IBAffEZ, PRUEBA Y CoNVICcI6N JUDICIAL EN EL PROCESO PENAL 50 (2009).

179. Doig Diaz 2003, supra note 108, at 4.
180. See supra text accompanying notes 109-13.
181. VLEz RODRIGUEZ, supra note 28, at 193 (citing S.T.S., Jan. 29, 2001). This is also the ap-

proach of Supreme Court Judge Enrique Bacigalupo, in one of his decisions dated December 5, 2000.
See Varela Castro, supra note 156, at 634-35. Former Constitutional Court judge Tomds Vives
Ant6nalso shares this view. Tomds Vives Ant6n, La Presuncidn de Inocencia en la Ley del Jurado, in
LEY DEL JURADO: PROBLEMAS DE APLICACi6N PRACTICA, supra note 97, at 436.
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Even though the Constitutional Court in the case of Moisis Macia Ve-
ga imposed a demanding test for reasons for acquittals if the case was
based on circumstantial evidence, it conceded that simple reasons might
suffice in certain cases based on direct evidence:

[I]n those cases in which the fact submitted to the judgment of the jurors
consists of an event which is simple in its genesis and development, in
which the evidence presented and evaluated by them is that which we
call direct and the propositions submitted for their consideration in the
verdict form are simple to analyze both in number and content, the suc-
cinct explanation required by the law in relation to the accreditation of a
certain fact, may consist in a global reference to the result of those pieces
of evidence in a way that no further details would be required other than
the indication of the one or more means of proof uon which they based
their decisions as to the reality of what happened.

An even less rigorous approach, based still in the old notion of intime
conviction, was voiced by another panel of the Supreme Court in 2002:

[W]hen one is dealing with a jury court, what one asks of the lay judges
is not an evaluation based in the exercise of reason, which is what one
demands of the professional judge, but a declaration of will on the basis
of an evaluation in conscience of the evidence introduced.183

While De Paid Velasco is willing to adopt a flexible approach in direct
evidence cases-which would allow the jury to just enumerate the sources
of proof-involving a confession or several eyewitnesses, in other cases he
would require that the jury concretize the "elements of proof' derived from
the sources of evidence, their incriminating or exculpatory content and
explain the reasons, even if in an elemental way.184

8. The Sufficiency of Reasons for Convictions Based on Circumstantial
Evidence

Before the LOTJ-Spain was enacted, the Constitutional Court issued a
decision(aimed exclusively at professional judges at the time) in relation to

182. S.T.C., Oct. 6, 2004 (B.O.E., No. 19069, p. 82, 90) available at
http://www.boe.es/boe/dias/2004/11/09/pdfs/T00082-00092.pdf.

183. VELEZ RODRiGUEZ, supra note 28, at 193 (citing S.T.S., Feb. 28, 2002). Cf. Doig Diaz 2003,
supra note 108, at 3.

184. De Pail Velasco, Presuncidn de Inocencia, supra note 97, at 544. Judge Andrds Ibdilez, in the
Wanninkhofdecision, explains the difference between sources and means of proof:

[I]n the concept source ofevidence is the subject who testifies; means ofproof the act of lis-
tening in an adversarial fashion to the testimony; and element of proof. . ., in its case, that
which has been testified to which is deemed to be convincing, with a foundation, and serves
to integrate the proved fact or rather as a basis for an ulterior inference.

S.T.S., Mar. 12, 2003 (279/2003) at § 4.
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cases based on circumstantial evidence. It held that, to avoid "arbitrary,
irrational or absurd" deductions, judges

should indicate, in the first place what are the proved pieces of circums-
tantial evidence and, in the second place, how one can deduce from them
the participation of the defendant in the penal offense, in such a manner
that any other court which intervenes after the fact can understand the
judgment made as to the circumstantial evidence. 185

At the time the LOTJ-Spain was passed, some commentators felt that the
requirement of reasons would only be difficult in circumstantial evidence
cases. 186

In the Wanninkhof case, Judge Perfecto Andrds Ibdfiez provided per-
haps the most articulate formulation of the "demanding" test for jury rea-
sons in circumstantial evidence cases. He first pointed out that the jury only
named "sources of evidence" by enumerating the witnesses upon which it
based its decision, but did not indicate how the testimony from these
sources led them to deduce guilt, thereby making these circumstances into
"elements of proof."' 8 7 He continued:

Due to these considerations, it is patent that the verdict of the jury in this
case lacked reasons, for they do not relate the "elements of conviction"
taken into account and do not contain more than a mere catalogue of
means of proof, which explains nothing. The reference to that testified to
by A,B,C, or D, without more precision, is like an imprecise and global
remission, to the testimony or what happened in the trial. [The jury], not
even having access to the file itself. .. could not form an idea as to what
it wanted to say in expressing it in that way.
To this one must add the circumstance, that, there being no eyewitnesses
to the death of the victim nor of the subsequent manipulation of the
body, the testimonies heard by the jury have no direct relation to these
facts, other than only being able to offer very indirect information in this
respect, in terms which are not susceptible to presumption only through a
mere reference to the source. This is why the jury should have concre-
tized the what of what was said for each of the witnesses and experts
which it used to, in a reasoned fashion, place the criminal action on the
shoulders of the defendant and why. And it could have done this with a
simple discourse, in colloquial terms, as each member of the court would

185. VtLEZ RODRiGUEZ, supra note 28, at 216 (citing S.T.C., (175/1985)).
186. Thus, Vicente Gimeno Sendra, then a judge of the Constitutional Court, opined that a jury

would have difficulty following the doctrine laid down by the Constitutional Court, whereby the reason-
ing must show "an objective and logical nexus capable of exteriorizing a relation of causality between
the plurality of believable circumstantial evidence and the proof of the principal criminal act." VICENTE
GIMENO SENDRA & Jost GARBERI LLOBREGAT, LEY ORGANICA DEL TRIBUNAL DEL JURADO:
COMENTARIOS PRACTICOS AL NuEvo PROCESO PENAL ANTE EL TRIBUNAL DEL JURADO 321 (1996).

187. See supra note 184.
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have employed had they been interrogated orally as to their conviction,
which, it is obvious, should exist and be subject to verbalization, given
that there was a debate and a pronouncement in this respect. Thus, the
least which the guarantee of reasons requires, in relation to that provided
by § 61.1(d) LOTJ-which does not distinguish between different types
of evidence-is this level of elemental exteriorization of its evaluation.
This court has been well conscious of the difficulties which the jury
presents in the area of evaluation of the evidence and giving reasons for
the judgment, especially when dealing with evidentiary situations which
are particularly complex. And thus it has pronounced on distinct occa-
sions in favor of a modulation of the requirement imposed by the impera-
tive of Art. 120.3 Const. Spain .... But this cannot be situated below the
minimum consistent in the identification-all the while indicating its
source-of the concrete elements of proof taken into account to pro-
nounce a judgment of conviction; to accompany this simple inventory
with an explication albeit elemental of the why of the attribution to these
of a determinate condemnatory value, as a mode of accrediting that the
evaluation was not arbitrary. In effect, the individualization and the attri-
bution of an exculpatory or inculpatory value to certain information is a
very personal task which cannot be avoided by the jury as judge. And the
recognition, at least, of these elements of the appreciation which they
merited is the only thing which can allow the presiding judge to give rea-
sons for the judgment with the necessary rigor, giving it coherence and
sufficient explicatory quality.188

To facilitate the jury's task in relation to cases based on circumstantial
evidence, some commentators have discussed whether the special verdict
or question list should include propositions as to whether each piece of
circumstantial evidence had been proved, from which the jurors would
deduce a possible finding of guilt. But the prevailing view, in this respect,
is that it would excessively complicate the question list, and require the
presiding judge to select which pieces of evidence to include in the list,
thus indirectly revealing his or her opinions on what is potentially incrimi-
nating evidence. 189

A better suggestion has been to amend Article 54 LOTJ-Spain, the
section dealing with instructions to the jury to require the giving of detailed
instructions on how to deal with circumstantial evidence.190

188. S.T.S., Mar. 12, 2003 (279/2003) at § 5.
189. Juan Jos6 L6pez Ortega, Hecho Material, Hecho Psiquico y Juicio de Valor en el Veredicto

del Tribunal del Jurado, in LEY DEL JURADO: PROBLEMAS DE APLICACI6N PRACTICA, supra note 97, at
699, 707; Doig Diaz 2003, supra note 108, at 5; Doig Diaz 2005, supra note 125, at 8.

190. Id. De Pail Velasco already uses such an instruction, not only explaining to the jury how to
evaluate circumstantial evidence, but also how to draft reasons based on it. De Pa61 Velasco, Instruc-
ciones, supra note 108, at 225-27.
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9. The Sufficiency of Reasons for Acquittals

From the time of the passage of the LOTJ-Spain in 1995, many com-
mentators have maintained that requiring reasons for acquittals would vi-
olate the presumption of innocence. 191 Others have felt that a well-
conceived question list and the answers of the jurors in rejecting the proof
of the constituent elements of the charged crimes should sufficiently reveal
the jurors' reasoning process.192

In the first years of the new jury trial system, juries who acquitted of-
ten merely indicated that the evidence had failed to convince them other-
wise. Thus, in one of the first trials in Palma de Mallorca, in which bribery
was charged, the jury attributed its acquittal to the fact that "the evidence
presented did not convince the members of the jury that the facts were
proved for which [the defendants] were accused." The jury continued, that
"the declarations of the agents of the Guardia Civil, who did not agree in
their testimony, caused some contradictions which gave rise to an element
of important doubt for the members of the jury."l 93 The jury in the Otegi
case also merely said that the circumstances had been "deficiently proved"
and that they harbored "doubts."

Many Spanish commentators feel that the expression of "doubt" in the
minds of the jury should be sufficient to deem a fact, or guilt, not to have
been proved. Thus, Supreme Court judge Enrique Bacigalupo stated in one
opinion: "the expression of the doubt has the value of a legal foundation
suitable to justify the pronouncement of the jury."1 94

The Spanish courts clearly distinguish between the strength and clarity
of the reasons given for a guilty verdict, and those required for a verdict of
acquittal. 195 For instance, in one case which was heard on appeal by the
Superior Court of Justice of Valencia, the jury gave the following reasons:

We consider the defendant not guilty of murder because the evidence
presented during the trial led the jury to a state of doubt which was not
resolved, considering the evidence presented to be circumstantial and not
conclusive, thus, in face of doubt not dissipated and taking into account

191. Thaman, Spain Returns, supra note 15, at 372; Vives Ant6n, supra note 181, at 448.
192. Doig Diaz 2005, supra note 125, at 5.
193. 1 attended this trial, which was one of three trials that took place on May 27, 1996, the first

day of trials under the new system. Thaman, Spain Returns, supra note 15, at 242, 371.
194. VtLEZ RODRiGUEZ, supra note 28, at 201 (citing S.T.S., Feb. 5, 2001). See also Bacigalupo,

supra note 175, at 670-71.
195. For an opinion that the "reinforced reasons" required by the LOTJ-Spain should only be

applicable in relation to guilty verdicts, see De Pa6l Velasco, Presuncion de Inocencia, supra note 97,
at 544.
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the presumption of innocence, this is why the decision of the jury is not
guilty. 196

The appellate court upheld the acquittal, reasoning as follows:

These two declarations are a sufficient explanation of the reasons for
which they declared not proved the acts affirmed by the prosecutors and
which were formulated in the verdict form. Obviously the explanation
could have been much more detailed, with a mention of each and every
means of proof, but this possibility does not take away from the fact that
they fulfilled the exigency of a "succinct explanation" required by the
law. One cannot require of the jury the same precision as of professional
judges and if they say there is no direct evidence, that all was circums-
tantial, and that it did not succeed in removing the doubt with respect to
the participation of the accused in the acts, one must conclude that we
are confronted with a succinct explanation.

If one needs to be more precise, one should say that it is not a case of the
presumption of innocence not being undermined, but the application of
the rule of in dubio pro reo. In effect, the presumption of innocence is
decided in an objective manner and thus its undermining is based in the
existence of evidentiary activity of an inculpatory nature, which can be
determined by reviewing what took place at the trial, while the principle
of in dubio pro reo centers on the evaluation of the evidence, which is
something subjective, depending on the mind of he who has to decide. It
is certain, that the consequence of both cases in the judgment is an ac-
quittal, but in the one objectively due to lack of incriminating evidence
and in the other subjectively for not having convinced the adjudicator. 197

This "flexible" approach taken in the Valencia case, however was re-

jected by the Spanish Constitutional Court in two decisions in 2004, the last

being that of Mikel Otegi. The first case was that of Moisis Macia Vega. 198

The defendant was acquitted by a jury of aggravated murder in Alicante

Provincial Court and the acquittal was overturned by the Superior Court of

Justice of the Community of Valencia based on inadequate reasons. The

Constitutional Court begins its review of the decision of the intermediate
court of appeal by noting that it is completely clear that the jury wanted to

acquit:

In the instant case, if one analyzes the record of the voting, one sees that
the judgment is not absolutely arbitrary and deprived of all logic, but in-
dicates that the jurors adopted a decision, following determinate criteria
which are more or less explained in the record. It is more than evident
that the constitutional petitioner was acquitted by the jury without any

196. Nomdeddu, supra note 100, at 796 (quoting T.S.J.C.V., May 17, 1999).
197. Id. at 797-98.
198. S.T.C., Oct. 6,2004 (B.O.E., No. 19069, p. 82, 91).
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type of doubt by unanimous vote of all the jurors except one. All of the
questions which make reference to his participation in the criminal act
were answered without any doubt, without their being any type of con-
tradiction in the answers. It is completely evident that the Jury Court
wanted to acquit the constitutional petitioner of the crime of aggravated
murder of which he was accused. 199

The court then distinguished between the reasoning required for con-
victions and acquittals:

Certainly the reasoning of judgments per Art. 120 (3) [of the Constitu-
tion of Spain] is "always" required, independently of whether they are of
convictions or acquittals. Nevertheless it must be emphasized that in
judgments of conviction the canon of reasoning is more rigorous than
with acquittals for, according to a repeated constitutional doctrine, when
other fundamental rights are at play-and, among those, when the right
to liberty and the presumption of innocence are implicated-the re-
quirement of reasons acquires particular intensity and thus we have rein-
forced the required canon [citations omitted]. On the contrary, with
judgments of acquittal, the same fundamental rights are not implicated as
are in convictions .... One cannot understand, thus, that a judgment of
acquittal can be limited to pure decisionism of the acquittal without tak-
ing account of the why of it, which, while not affecting other fundamen-
tal rights, as occurs in the parallel case of judgments of conviction,
would be in any case contrary to the general principle of the prevention
of arbitrariness. 200

But, despite the clear will of the jury to acquit, the court then refers to
the complexity of the circumstantial evidence, nothing that the case was:

complex in its origin and execution, where, moreover, a plurality of per-
sons have possibly participated in its commission with a varying division
of roles among them and their declarations are not consistent with each
other, nor with what each of these persons said at other times during the
procedure and when the incriminating evidence offered is not direct, but
circumstantial and quite varied, one cannot treat reasons as sufficient
which consist in a simple referential mention of some means of investi-
gation or proof, but it remains absolutely necessary to explain, even if in
an elemental and succinct manner, why one accepts some declarations
and reject others, why one attributes greater credibility to some over oth-
ers, why one prefers one statement made in the police station to others
made at trial, and that a part or parts of different contradictory declara-
tions of the defendants should prevail and why over the rest.20 1

199. Id. at 83.
200. Id. at 89.
201. Id. at 90.
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In conclusion, the court noted that the jury only gave reasons for seven
of the forty-nine questions they answered, admittedly those going to the
identification of the defendant as author of a crime for the commission of
which three of the defendants were convicted.202

The President of the Constitutional Court, Maria Emilia Casas Baa-
monde, joined by two other justices, dissented, and noting at first that the
reasons given by the jury for its verdict are different than those demanded
of judicial judgments:

The "reasons given" for the judgment and the "succinct explanation" re-
quired in the verdict are not and cannot be equivalent concepts for they
refer to distinct realities (the first, essentially legal and the second exclu-
sively factual, for it is the exclusive function of the jury to determine the
facts which are to be considered proved as a result of the evaluation of
the evidence for which only the jury is competent) and are directed to
organs of a very different nature (the professional judicial sentencing or-
gan and the lay jury). As to the jury's verdict one may not, thus, require
the canon of reason-giving of Art. 120(3) Const. Spain as one does for
the judgment of a professional judge, for this would presuppose the de-
naturalization of the institution of the jury as a form of participation of
the citizens in the administration of justice (Art. 125 Const. Spain), who
are called only to decide as to the facts, and to fail to recognize the actual
logic of the verdict which they return.203

The President of the Court noted that the presiding judge may not in-
terfere in the fact-finding of the jury, but may return the verdict to the jury
if the reasons are deficient:

In sum, what the law requires is that the verdict should be explained in a
succinct manner to the point that, if the explanation legally required is
defective because insufficient or arbitrary, the presiding judge can and
should return the verdict to the jury (§ 63(1)(a) LOTJ). As to what
should be done at judgment, § 70(1) LOTJ establishes that "the presiding
judge proceeds to pass judgment in the form required by § 248(3) LOPJ,
including, as proved facts and crime which is the object of the conviction
or acquittal, the corresponding content of the verdict," ordering that "if
the verdict was guilty, the judgment should concretize the existence of
incriminating evidence required for the constitutional guarantee of the
presumption of innocence" (§ 70(2) LOTJ). Only in this case does the
LOTJ require an exteriorization in the judgment of the incriminating evi-
dence required, as the cited legal rule says, due to the constitutional
guarantee of the presumption of innocence (Art. 24(2) Const. Sp).

202. Id.
203. Id. at 91 (Casa Baamonde, dissenting).
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Finally, the President of the Court deemed that requiring a jury to ex-
ternalize their reasons for acquitting violated the presumption of innocence:

When one is dealing with judgments of acquittal, to demand an exteriori-
zation of the reasons for finding the existence of evidence sufficient to
declare innocence presupposes an inversion of the understanding of the
fundamental right to a presumption of innocence. It is guilt which must
be proved, not innocence, and when it is not done, the defendant is pre-
sumed innocent, it being the constitutional burden of the prosecution to
present evidence of the guilt of the accused and it is sufficient for the tri-
er of fact to acquit based on reasonable doubt as to the sufficiency of the
incriminating evidence necessary for a conviction. Neither the Constitu-
tion nor the LOTJ require the existence of sufficient evidence to justify
the innocence of the defendant. And, as a result, the trier of fact has no
duty to exteriorize his decision in relation to this evidence.2 04

In taking up the Otegi appeal, the Constitutional Court relied on its
opinion in Macia Vega in holding that the mere assertion of "doubt" by the
jury was insufficient.2 05The Court discusses the question list in the case 206

and reproduced the opinion of the Superior Justice Court of the Basque
Country with which it agreed:

The requirement of a succinct explanation by the jury does not necessari-
ly have to consist in a detailed and minute criticism of the internal psy-
chological process which led to the proof, or lack thereof of the facts in
question, for this would exceed the level of knowledge and diligence
which one can expect and demand from the members of the jury. But
they may not limit themselves to the concise affirmation that, being
present during the totality of the evidence-taking, they abstain from any
further precision, simply stating they are insufficient. The duty to give
reasons can only be deemed fulfilled, if "considering each of the facts,
the jury limits itself to unequivocally individualizing the evidence and
any other element of proof the psychological impact of which persuaded
or induced them to admit or reject the historical version of the respective
events."

[I]n the instant case they have not fulfilled this burden of giving reasons,
inasmuch as the reading of the verdict shows that not one of the 91 facts
which-divided in favorable and adverse to the interests of the defen-
dant-were included in this document, revealed even a minimal explana-
tion of the reasons why the jury considered them to be, in successively,
proved or not.

204. Id. at 91-92.
205. S.T.C., Dec. 20, 2004 (B.O.E., No. 1063, p. 36, 40).
206. See supra Part 1I1.D.2, for an edited version of the question list.
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[T]he lack of any explanation as to the proof of the facts cannot be sup-
plemented by the logical force of the connection of the answers which
only affirm or negate the historical reality of the events, for it is neces-
sary to add the reasons which explain the acquisition or consolidation of
this conviction.207
The court finally repeats and affirms the words of the appellate court,

that
the "invocation of doubt and appeals to the requirements of the law" add
nothing to the absence of reasons for "they do not explain the way in
which the doubt arose nor its extent, nor does one have the least idea of
the efforts made to overcome it and clear up the difficulties it pro-
voked." 208

Had the Constitutional Court adopted the "flexible" approach and ana-
lyzed the answers given by the jury to propositions in the verdict form in
light of the evidence adduced at trial, the acquittal would likely have been
upheld. Spanish law permits a defense of temporary insanity if one's men-
tal faculties are completely annulled either through voluntary intoxication
or mental illness. 209 The jury clearly found that this was the case as can be
seen from their answers to questions 69 and 70, and 76 and 77.210

CONCLUSION

The Wanninkhof case is a classic example of how an innocent person
can be convicted of murder by a jury through a combination of dishonest
and unethical conduct by the police and prosecution, passive and ineffec-
tive judges and ineffective assistance of counsel, coupled with a hysterical
media witch-hunt atmosphere. The higher Spanish courts were able to over-
turn the unjust judgment by reviewing the inadequacy of the jury's reasons
and simultaneously, the glaring insufficiency in the evidence.

Since 1989, 266 innocent persons have been exonerated in the U.S. by
the use of DNA testing after having been convicted-nearly always by
juries-in trials which were otherwise "fair" in the sense that the judgments
were not overturned on any legal grounds by the higher courts. These inno-
cent persons served an average of thirteen years in prison.211 Since 1976,
more than 130 persons sentenced to death for murder have been exone-

207. S.T.C., Dec. 20, 2004 (B.O.E., No. 1063, p. 36, 41).
208. Id.
209. Thaman, Europe's New Jury Systems, supra note 16, at 341.
210. See supra Part III.D.2.
211. Facts on Post-Conviction DNA Exonerations, INNOCENCE PROJECT,

http://www.innocenceproject.org/Content/FactsonPostConviction DNAExonerations.php (last
visited Mar. 18, 2011).
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rated, seventeen of them through DNA testing and the rest through other
means.212 The reasons for the miscarriages of justice are myriad: faulty
eyewitness identification, unvalidated or improperly conducted forensics,
misconduct by forensic experts, police and prosecutors, the use of dishon-
est snitches and undercover informants, false confessions and ineffective
assistance of counsel.213

Perhaps it is time for the United States and other common law coun-
tries to consider requiring juries to return special verdicts and perhaps even
to give reasons when they consider convicting someone, especially for a
felony which could result in long-term imprisonment or death.214 In Janu-
ary of 2001, Lord Woolf, the Lord Chief Justice of England wrote:

I recognize that although I want to retain our [jury] system and would
not wish it to be damaged in any way, that it can result in disadvantag-
es-not only for the public but also for those who come before juries....
Just as judges can be fallible, so can juries, and without a reasoned deci-
sion it is often difficult to know if the jury has made a mistake or not.215

Although special verdicts are frowned upon in the United States be-
cause they are considered to guide juries excessively in reaching a certain
result,216 they are not foreign to Anglo-American jury traditions. Indeed,
one of the most famous jury cases ever tried, the cannibalism case of Dud-
ley & Stephens,217 was based on a lengthy "special verdict" issued by the
jury upon which the bench based its decision. 218 The court rules of some
states also allow special verdicts in certain circumstances.219

I also believe that judges in the United States should be required to as-
sess the strength of the evidence in all serious felony cases, whether or not
a motion for a directed verdict of acquittal has been made by the defense,

212. David Grann, Trial by Fire, NEW YORKER, Sept. 7, 2009,42, at 54.
213. The Causes of Wrongful Conviction, INNOCENCE PROJECT,

http://www.innocenceproject.org/understand (last visited Mar. 18, 2011). See also STATE OF ILLINOIS,
COMMISSION ON CAPITAL PUNISHMENT: REPORT (April 2002), available at
http://www.idoc.state.il.us/ccp/ccp/reports/commission-report/index.html [hereinafter ILLINOIS
COMMISSION].

214. For a similar suggestion, see Jackson, supra note 44, at 517-20.
215. Id. at 477.
216. See supra note 17.
217. Regina v. Dudley & Stephen [1884] 14 Q.B.D. 273 (U.K.), available at

http://www.justis.com/data-coverageliclr-bqbl4040.aspx.
218. Id.
219. Rule 49.01 of the Kentucky Rule of Criminal Procedure allows "special verdicts" but they

should be used sparingly. Commonwealth v. Durham, 57 S.W.3d 829, 830-37 (Ky. 2001) (the case
also cites to the ancient roots in English law of special verdicts); State v. Hill, 868 A.2d 290, 300-01
(N.J. 2005) (so jury may distinguish between first degree murder and felony murder). Kate H. Nepveu,
Beyond "Guilty" or "Not Guilty": Giving Special Verdicts in Criminal Jury Trials, 21 YALE L. &
POL'Y REV. 263 (2003) (advocating using special verdicts in certain cases).
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and that this decision should be subject to appeal to the higher courts. This
would force trial and appellate judges to look long and hard at the evidence
underlying serious felony convictions and to develop more stringent criteria
for what kinds of evidence can support such a conviction.

I disagree, however, with my friend, Perfecto Andr6s Ibifiez, and oth-
ers in Spain who support the giving of "demanding" reasons, such as might
be required of professional judges either sitting alone or in a mixed court.
As one panel of the Supreme Court noted:

To demand extreme rigor in the reasoning of the jury's verdict, thus
causing repeated reversals of its decisions, with the subsequent repetition
of the trials which leads to an unavoidable negative effect on constitu-
tional rights and the effective judicial protection and of a speedy trial,
can constitute, under the cloak of an apparent hyper-due process ap-
proach, the actual expression of an anti-jury animosity which can make
the functioning of the system impossible as it was conceived by the leg-
islator. An equilibrium must be sought between the constitutional rights
implied in pondering the sufficient reasoning or the rationality of the de-
cision with the model of justification, skeletal and without a necessity of
artificiality, which a jury can formulate. 220

When it comes to giving reasons for acquittals, I agree with the Presi-
dent of the Constitutional Court, Maria Emilia Casas Baamonde, that jurors
should not have to justify a verdict of not guilty, because it violates the
presumption of innocence. 221 The presumption of innocence should not be
considered to be a mere objective test of the presence of some incriminat-
ing evidence, as it appears to be in the Spanish jurisprudence, 222 but should
be seen as being inextricably intertwined with the notion of in dubio pro
reo and the necessity of proof beyond a reasonable doubt as it is in the
United States. The defendant need not disprove potentially incriminating
evidence: it is up to the prosecutor to prove its credibility and relevance
beyond a reasonable doubt.

I also disagree that acquittals should be accompanied by reasons so
that the judgment will be comprehensible to the general public, the victim

220. Doig Diaz 2003, supra note 108, at 3 (quoting S.T.S., Sept. 11, 2000). While De Pail Velasco
admits that Andrds Ibdulez's "cognitive" approach is the only way to avoid boilerplate reasoning, he
believes that it is unworkable in jury trials and that a more pragmatic approach is necessary. De Pail
Velasco, Presuncidn de Inocencia, supra note 97, at 542-43. On the requirement of "reasons" as allow-
ing professional appellate judges to throw out any decisions of which they do not approve, see De la
Oliva Santos, supra note 127, at 470. On claiming that the requirement of reasons was the first "intel-
lectual conquest for the partisans of the mixed court" because it requires the tutelage of legally-trained
lawyers or judges, see L6PEZ JIMtNEZ, supra note 94, at 357.

221. See supra text accompanying note 203.
222. See supra Part III.D.4.
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or aggrieved party, or the public prosecutor. 223 The appealability of acquit-
tals224 presumes, at the outset, that the prosecuting parties (public prosecu-
tor and victim or aggrieved party acting as civil parties or private prosecu-
prosecutor), have protected rights to due process in criminal cases similar
to those enjoyed by defendants.225 Although the rights of victims in crimi-
nal proceedings have been recognized by the Council of Europe226 and in
many European constitutions and codes of criminal procedure, 227 I believe
that if an acquittal in a criminal case can be overturned because the victim's
due process rights were violated,228 or because a paucity of reasons makes
it difficult for them to understand why the jury had a reasonable doubt,
prosecutors and judges can exploit this situation to invalidate decisions
with which they do not agree, and even collude to violate the rights of vic-
tims to achieve this purpose.229

The decision of the ECtHR Grand Chamber in Taxquet, has empha-
sized that it is taking a "flexible" and not a "demanding" approach in mak-
ing jury verdicts of guilt more justifiable. In the absence of a requirement
of jury reasons, other safeguards could suffice:

Such procedural safeguards may include, for example, directions or
guidance provided by the presiding judge to the jurors on the legal issues
arising or the evidence adduced ... and precise, unequivocal questions
put to the jury by the judge, forming a framework on which the verdict is
based or sufficiently offsetting the fact that no reasons are given for the
jury's answers .... Lastly, regard must be had to any avenues of appeal
open to the accused. 230

Thus, while Belgium reacted immediately to the first Taxquet decision
by implementing a requirement of jury reasons and is already gaining expe-

223. This has been articulated as an express purpose of the requirement of reasons per Article
120(3) of the Spanish Constitution.

224. Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Free-
doms, art. 2(1), Nov. 22, 1984, 1525 U.N.T.S. 195, ETS No. 117. Protocol 7 ECHR guarantees the right
to appeal only to "everyone convicted of a criminal offence."

225. For an argument supporting the idea of the prosecutor's due process rights to know why his or
her evidence was not accepted, and of the "public's" right to know why the jury ruled as it did, see
Moos, supra note 3, at 77.

226. Council Framework Decision of March 15, 2001 on the standing of victims in criminal pro-
ceedings, 2001 O.J. (L 82) 1.

227. On the role of the victim as civil party or private prosecutor in continental European criminal
proceedings, see THAMAN, COMPARATIVE CRIMINAL PROCEDURE, supra note 14, at 23-27.

228. The Spanish Constitutional Court has denied that victims or the state have due process rights,
but the Spanish Supreme Court has recognized such a possibility. See Vives Ant6n, supra note 181, at
443-47, who disagrees with the notion of due process rights for prosecutor and victim.

229. I have documented how this is routinely done in Russian jury cases to overturn acquittals.
Thaman, Nulification, supra note 15, at 370-75.

230. Taxquet (GC), supra note 2, at § 92.
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rience in this area, 231 the Norwegian Supreme Court interpreted the first
Taxquet decision as not requiring it to change its system, holding that

the questions put to the jury are "specific and individual" and are ex-
plained by the presiding judge; the applicable legal principles are ex-
plained to the jury and the evidence is summed up; and the professional
judges can review a guilty verdict and set it aside if they find that "insuf-
ficient evidence of guilt has been produced."232

Even common law Ireland was scared by the first Taxquet decision and one
judge proposed, in a notorious murder case, that the jury give reasons, but
the judge changed his mind when both prosecutor and defense objected.233

If reasons were to be required of the jury, the legislature would have
to determine the most effective way of ensuring that they will correctly
reflect the deliberations of the jury and, to the least extent possible, inter-
fere with the jury's autonomy. The jury could invite the presiding judge
into chambers to aid them in drafting the reasons. This was the solution
adopted in 2009 in Belgium following the first Taxquet decision. The prob-
lem here, as was pointed out by Reinhard Moos, is that the judge may bring
his or her reasons to bear on the jurors and thereby undermine their auton-
omy, thus making the proceeding look more like that of a mixed court.234

The clerk of the court, who, in Europe, is legally educated, could be
called in to aid the jury as is done in Spain. Or another lawyer, or a notary,
unconnected to the court and otherwise not participating in the delibera-
tions, could just make sure that the reasons passed appellate muster.235

Tom Daly, the Executive Legal Officer to the Chief Justice of Ireland,
issued the following challenge after the first Taxquet decision in 2009 and
before the 2010 ECtHR Grand Chamber decision: "The trauma of Taxquet
should shake the easy complacency regarding the merits of the Irish mode
of jury trial, open our eyes to the wider world and, at the very least, kick
start a meaningful reform process to address the various deficiencies that
have been identified over the years."236 Although the United States is not
bound by Taxquet, of course, our own epidemic of wrongful convictions by

231. In October 2009, the court of Assizes in Arlon, Belgium, for the first time required juries to
give reasons for their verdict in a murder case. It required the juries to explain each answer, whether
affirmative or negative, to a list of seventy-six questions concerning the evidence, pleas, and elements
of the dossier. Tom Daly, An Endangered Species? The Future of the Irish Criminal Jury System in
Light ofTaxquet v. Belgium, 20 IhusH CIuM. L. J. 34,36 (2010).

232. Daly, supra note 231, at 36 (citing A. v. The Public Prosecution, Norges Hayesterett June 12,
2009 (HR-2009-01192-) (Case No. 2009/397) (Nor.)).

233. On the Lillis case, decided on Feb. 10, 2010, see id. at 36.
234. Moos, supra note 3, at 81.
235. Id. at 82-83.
236. Daly, supra note 231, at 40.
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juries in serious, and sometimes capital, rape and murder cases should
shake us out of a similar complacency and give us cause to think about
ways to improve the quality of our jury's guilt-decisions without undermin-
ing the classic jury system as it exists in the United States.

I am not prepared to offer a clear legislative package to deal with this
serious problem, but will conclude with a few ideas. First, I think that we
should require the trial judge in all serious felony jury trials to issue an
affirmation, with reasons, of why the evidence adduced in the case is suffi-
cient, if believed by the jury, to prove guilt beyond a reasonable doubt in
the mind of a reasonable juror. I would go a step further than the Spanish,
interpreting Article 70 LOTJ-Spain, and also require the judge to weigh the
sufficiency of the evidence, and, in cases based on circumstantial evidence,
indicate the facts, which if proved beyond a reasonable doubt, could lead to
inferences of guilt beyond a reasonable doubt.237 Second, I believe that
when the theory of guilt is based on one of the types of evidence most sus-
ceptible to error, such as uncorroborated eyewitness identification, testimo-
ny of jailhouse informants, disputed expert testimony or uncorroborated
and withdrawn confessions, the trial judge should indicate in the jury in-
structions why these types of evidence are credible, and instruct the jury to
consider such evidence with caution.238 An option would be to allow a
defense request for the jury to issue a special verdict or even give the rea-
sons why it felt certain potentially suspect evidence was proved, and how
they deduced guilt from such evidence. 239 In the event of a guilty verdict,
the reasons could be discussed and the jury could be polled as to whether
they agree with the reasons stated in the verdict, or announced by the fore-
person. 240

237. See Judicial Counsel of California Criminal Jury Instructions (201 1),No. 224 Circumstantial
Evidence: Sufficiency of Evidence, available at
http://www.courtinfo.ca.gov/jury/criminaljuryinstructions/calcrimjuryins.pdf

238. See Recommendation 57 in ILLINOIS COMMISSION, supra note 213, at 141.
239. Thus in such circumstantial evidence cases, like Wanninkhof a more demanding verdict could

be elaborated.
240. On polling the jury in cases of guilty judgments, see LAFAVE ET AL., supra note 17, at 1189.
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APPENDIX

Jury Case 18/2002. Case of Idelfonso Romero Contreras (Judge
Juan Jos6 L6pez Ortega)

VERDICT FORM

1. Around 6:00 p.m. on Dec. 28, 2000, the defendant, Ildefonso Ro-
mero Contreras, in the dwelling on Calle Cayetano Garcia, 14, in Torrelo-
dones, stabbed Francisca Noemi Navarrete Contreras 18 times causing her
death by massive loss of blood. (UNFAVORABLE FACT): Proved: Un-
animous.

2. The defendant, Ildefonso Romero Contreras, before stabbing Fran-
cisca Noemi Navarrete Contreras, stabbed her various times in the face,
grabbed her by the neck, attempted to strangle her, which caused her to lose
consciousness, which was exploited by the defendant to stab her 18 times
in the back which caused her death (UNFAVORABLE FACT) Proved. 8-
1.

3. Ildefonso Romero Contreras was in a sentimental relationship with
Francisca Noemi Navarrete Contreras, with whom he lived for several
years. (UNFAVORABLE FACT): Proved. Unanimous.

4. Idelfonso Romero Contreras attacked Francisca Noemi Navarrete
Contreras and killed her knowing that she wanted to separate from him,
which frustrated the expectations he had of moving with her from his coun-
try of origin to Spain which provoked in the defendant a state of anger
which obfuscated his conscience to the point of excusing him in part for his
behavior. (FAVORABLE FACT). Not proved: 7-2.

5. Idelfonso Romero Contreras, after killing Francisca Noemi Navar-
rete Contreras, went to Galapagar, where, at 12:15 a.m. on Dec. 29, 2000,
turned himself in to the patrol agents of the Local Police, telling him what
had happened before the body of Noemi had been found. (FAVORABLE
FACT). Proved. Unanimous.

6. The defendant, Ildefonso Romero Conteras, is guilty of having
killed Francisca Noemi Navarrete Contreras in the form described in prop-
ositions 1, 2, 3 and 4? (UNFAVORABLE FACT). Guilty: Unanimous.
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VERDICT REASONS

Page 1: We base, as to Question 1, which was proved. Because at trial
on November 14, page 2, Police with badge number 100 stated: "The de-
fendant told us he killed his wife in the afternoon. That at first he wanted to
strangle her, then he stabbed her." We also base it in the testimony of Nov.
13, page 3, last paragraph, where he said: "From the first moment he admit-
ted that he committed the homicide."

Page 2: We base Question 2, which we found proved, because at trial
on Nov. 15, on page 4, Doctor Agundez said: "There were no signs of de-
fense." Because the amount of wounds which are parallel show that the
victim was not moving (pag. 9).

Criteria which jury shares:
Declarations of Cecilia: On Nov. 14, page 13: "Noemi told her that the

defendant had a scar on his forehead because in Ecuador he tried to beat
her and she scratched him and said that no man was going to lay a hand on
her. Noemi was afraid of him. Because of this we believe that had she been
conscious, she would have defended herself."

Page 3: We base Question 3, which we found proved, because Idel-
fonso Romero Contreras himself in his statement on page 2 stated: "We
were together like a real couple. He knew her since August 1998."

Moreover, at trial on Nov. 14, page 2, when his lawyer asked him "On
the day after returning from his vacation he decided to stay with her and to
live in her house."

Page 4: We base Question 4, which is not proved:
First: "At trial on Nov. 15, Doctor Carrasco, on page 3, said: "In this

case he suffers from no disturbance which neither due to its nature or inten-
sity played a role during the commission of the acts."

Second: On page 172 of the Medical Report made by Dr. Carrasco and
Dr. Agundez on May 7, 2001, says: "Our opinion is that at the time of the
crime for which he is charged, there existed no psychopathological cir-
cumstances, indications of anomaly, alteration or psychic disturbance with
a nature or sufficient intensity to modify his comprehension of the acts or
his ability to act in conformity with this comprehension."

Page 4:We base Question 4, which is a proved fact:
First: That he killed when he found out that she wanted to separate

from him and we base it in the trial on Nov. 13, pag. 2, when the defendant
said: "Cecilia told me that Noemi left because she wanted to separate from
me.
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Second: And on the same date, on page 3, we base it in: "She told him
she left, she was angry with him, and that she had been thinking about it for
some time."

Third: We also base it in the same trial date, page 3: When the defen-
dant said: "What bothered him most was that she wanted to abandon him
and leave him alone."

Fourth: We also base it in the testimony of Nov. 14, page 5, when the
defendant said: "It was not just, he left everything in his Country. All was
twisted. She wanted to separate. The sexual relation changed when they
came here. Noemi changed completely upon arriving here. In Ecuador
there were arguments, 2 or 3 times she separated from him, put it was dif-
ferent. Here Noemi underwent a change. She became an unknown person
for me."

Fifth: We base our decision in page 2 of trial on Nov. 15, in which
Doctor Carrasco Gomez said: "At the time of understanding what could
occur, he could have been in an emotional and passionate state, which is all
there could be to find such a motive. They couldn't find any other patholo-
gy other that emotions, jealousy, frustration, etc. It does not reach a patho-
logical level but belongs to psychologically frequent reaction."

Even with all the other expressed reasons, with 7 votes in favor and 2
against the jury considered not proved that the state of anger obfuscated his
conscience and partially excuses his guilt.

Page 5: As to Question 5, which is proved, we base ourselves in
First: Because the police testified, on Nov. 14, page 9, "they went

down Calle Soberania and were called by 3 persons, and one said he killed
his wife, and this person was the accused."
Second: Because on the same day, at page 16, the witness Mariela Antofie-
ta Ramirez Zamora said: "That when leaving, we saw the police pass by,
they stopped and they said that this gentleman wanted to tell them some-
thing."
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