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I. INTRODUCTION

NE of the largest corporate mergers in American history oc-

curred on February 1, 1968 when the Pennsylvania Railroad
joined with the New York Central to create the Penn Central, an
entity whose 20,000 miles of track spanned sixteen states and Canada.
Barely more than two years later,-the Penn Central filed for bank-
ruptcy.! This bankruptcy was the culmination of problems that had
been sapping the viability of the railroad system in the northeastern
United States for at least twenty years: 1) an ungainly industry struc-
ture that was unable to adjust to steadily declining freight traffic;
2) an excessive regulation of rates and services; 3) passenger service
losses; and 4) a fragmented collective bargaining system that resisted
change and led to high labor costs. In addition to the Penn Central,
seven smaller northeastern railroads also succumbed to these
problems in the years between 1967 and 1973.2 Because the Penn
Central and the other smaller northeastern bankrupt carriers could
not be reorganized under existing bankruptcy law, Congress enacted
four comprehensive statutes in an effort to permit continuing rail

1. Regional Rail Reorganization Act Cases, 419 U.S. 102, 117 n.12 (1974);
PENN CENTRAL TRANSP. CO., STATEMENT OF THE PENN CENTRAL TRUSTEES ON
THE UNITED STATES RAILWAY ASSOCIATION’S FINAL SYSTEM PLAN 4 (Sept. 16,
1975), reprinted tn Hearings before the Subcomm. on Transp. and Commerce of the House Comm.
on Interstale and Foreign Commerce, 94th Cong., lst Sess. 569 (1975); R. SoBEL, THE
FaLLEN CoLossus ix, 256-57 (1977).

~ 2. The other northeastern railroads that went bankrupt between 1967 and 1973
were 1) the Central of New Jersey; 2) the Boston & Maine; 3) the Lehigh Valley;
4) the Reading; 5) the Lehigh & Hudson; 6) the Erie Lackawanna; and 7) the Ann
Arbor. Regional Rail Reorganization Act Cases, 419 U.S. 102, 108-09 n.3 (1974).
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service without nationalization or other forms of continued federal
financing. The first legislative attempt to solve the northeast rail cri-
sis was the Regional Rail Reorganization Act of 1973 (1973 Act).3
The next legislative effort to solve this problem was the Railroad Re-
vitalization and Regulatory Reform Act of 1976 (1976 Act),* which
was followed by the significant reforms in rate regulations of the Stag-
gers Rail Act of 1980.> The Northeast Rail Service Act of 1981
(NERSA)¢® is the most recent of these federal efforts to reorganize the
northeastern railroad system.

This article reviews the historical background of the northeast
rail problem, starting with an analysis of the four underlying
problems that led to the Penn Central bankruptcy. It then explores
in detail the congressional debates surrounding the enactment of each
statute and evaluates the impact of these statutes on each of the four
problems. Finally, the article reviews the competing policy proposals
before the ninety-seventh Congress when it enacted NERSA, and of-
fers an evaluation of this legislation’s potential for achieving its goal
of making the northeast rail system financially viable through the sale
of Conrail, the transfer of its commuter operations to other authori-
ties, and the initiation of far-reaching labor law changes.

It concludes that Congress initially was reluctant to deal with the
real causes of the regional rail problem. Only in its 1980 enactment
of the Staggers Act and 1981 enactment of NERSA did Congress ad-
dress real problems. Major difficulties still lie ahead in realizing the
fruits of the statutory reforms relating to rate regulation, industry
structure, and labor costs. The article concludes that progress can
continue to be made, but only if Congress does not retreat from its
new found willingness to address tough problems on their merits,
rather than pretending that they will disappear with the infusion of
renewed financial support.

3. Pub. L. No. 93-236, 87 Stat. 985 (1974) (codified as amended at 45 U.S.C.
§§ 701-794 (1976 & Supp. IV 1980)).

4. Pub. L. No. 94-210, 90 Stat. 31 (codified as amended at 45 U.S.C. §§ 801-
854} (1976 & Supp. 1V 1980)).

5. Pub. L. No. 96-448, 94 Stat. 1895 (codified in scattered sections of 11, 45, 49
U.S.C. (Supp. IV 1980)).

6. The Omnibus Budget Reconciliation Act of 1981, Subtitle E, The Northeast
Rail Service Act of 1981 [hereinafter cited as NERSA], Pub. L. No. 97-35, 95 Stat.
357, 643 (to be codified in scattered sections of 45 U.S.C.). For a discussion of the
novel approach Congress took in enacting NERSA as part of the Budget Reconcila-
tion Act, see note 426 infra.
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II. HiSTORICAL BACKGROUND
A, The Underlying Problems
1. ZIndustry Structure

A critical element in any analysis of the northeast rail crisis is the
industry structure problem.” Essentially, industry structure can be
defined as the constellation of railroads that serve a particular mar-
ket. The Interstate Commerce Commission (ICC) has played a direct
role in determining the rail industry structure by exercising its au-
thority over mergers and abandonments, and, more indirectly, by ex-
ercising its rate regulatory powers.

Fostering an appropriate industry structure requires considera-
tion of two opposing factors: preserving competition and preserving
the cross subsidies necessary to sustain rate regulation. On its face,
mergers may seem always to lead to a reduction in competition. Yet
mergers may be necessary to preserve competition, especially when a
weak competitor would otherwise cease operations without the possi-
bility of a cross subsidy from a merger partner.® Moreover, the sav-
ings available from a parallel or end-to-end merger may be necessary
to preserve the financial viability of the merger partners.®

Historically, problems developed with the northeast rail industry
structure when a capital and labor cost infrastructure was maintained
through regulation despite changing technology and patterns of de-
mand for rail transportation. For a time, these problems were
masked by railroad mergers that increased the opportunities for pri-
vate subsidy of unprofitable activities. Eventually, however, this
source of sustenance was exhausted. Since the roots of this industry
structure problem extend back to the nineteenth century, a brief his-
torical analysis of the industry structure problem is warranted.

The frenetic, early days of the American railroad industry were
characterized by a governmental policy of laissez-faire that left rail-
road entrepreneurs free to engage in vigorous competition. One con-
sequence of this policy was over-construction. By the 1880’s, for
instance, there were five large railroad lines, including the Penn-

7. The industry structure problem is discussed first because the Penn Central
and Conrail problems were addressed explicitly in terms of changes in corporate
identity and structure. It should be recognized, however, that industry structure
problems are merely symptomatic of more fundamental problems of demand, prices,
and costs. For a discussion of the interrelationship between industry structure and
rate regulation, see note 40 and accompanying text mfra.

8. R. SAUNDERS, THE RAILROAD MERGERS AND THE COMING OF CONRALL 200
(1978) (suggesting the advantage of the Penn Central merger for the New Haven).

9. 2 A. KAHN, THE EcoNOMICS OF REGULATION 281-90 (1971).
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sylvania Railroad and the New York Central, linking New York to
Chicago, even though one observer noted with irony that there was
only traffic enough for two lines.!?

Another, somewhat inconsistent, manifestation of the nineteenth
century attitude toward railroad regulation was a national policy dis-
inclined toward rail consolidations. Up until 1920, national policy
adhered to a presumption that competition would lead to lower rates
and better service.!'! In 1920, however, Congress rejected this policy
by enacting the Transportation Act'? which encouraged the consoli-
dation of railroads into a limited number of systems.!> Under this
Act, the ICC was given the authority to formulate a national plan of
consolidation.'* Eventually, this scheme proved unworkable because
of resistance by the railroads.!> Congress nonetheless adhered to the
general policy of consolidation when it enacted the Transportation
Act of 1940.'¢ This Act differed from the earlier transportation act,
however, because it gave the carriers, rather than the ICC, the re-
sponsibility for initiating mergers and consolidations.!” With these
acts, therefore, a general policy emerged in which competition was
sacrificed in an effort to improve carrier profitability through consoli-
dations, which, it was hoped would in turn lead to modernization and
better service for the public.'®

10. G. HIiLTON, THE NORTHEAST RAILROAD PROBLEM 5 (1975) (citing Wil-
liam H. Vanderbilt). See also G. KOLKO, RAILROADS AND REGULATION 7-11 (1965)
(noting that by 1880 there were twenty competitive lines between Atlanta and St.
Louis). A consequence of this over-construction was cutthroat competition. For a
discussion of this problem, see note 277 inffa.

11, Se¢ Pennsylvania R.R.—Merger—N.Y. Cent. R.R., 327 1.C.C. 475, 503
(1966). Before 1920, the railroads dominated the American economy as no industry
has since. The tone of national policy towards railroads was set by the Interstate
Commerce Commission (ICC), the first national economic regulatory body. Origi-
nally intended to protect shippers, the ICC was authorized to set maximum rates. See
Hepburn Act of 1906, Pub. L. No. 59-1906, 34 Stat. 534 (codified as amended in
scattered sections of 49 U.S.C. 1976)); Mann-Elkins Act of 1910, Pub. L. No. 61-312,
36 Stat. 539 (codified as amended in scattered sections of 49 U.S.C. (1976)). Each of
these acts added to the ICC’s power to prevent discriminatory pricing and foster
competition among the railroads. See A. MARTIN, ENTERPRISE DENIED 1-50 (1971);
G. KOLKO, supra note 10.

12. Transportation Act of 1920, Pub. L. No. 66-456, 41 Stat. 456, 481 (codified
as amended in scattered sections of 49 U.S.C. (1976)).

13. See Penn-Central Merger & N.W. Inclusion Cases, 389 U.S. 486, 492 (1968).

14. /4. at 492-93.

15. /.

16. Pub. L. No. 76-785, 54 Stat. 898 (codified as amended in scattered sections
of 49 U.S.C. (1976)).

17. Penn-Central Merger & N.W. Inclusion Cases, 389 U.S. 486, 492-93 (1968).

18. /d. at 500-01 (citing Pennsylvania R.R.—Merger—N.Y. Cent. R.R., 327
LC.C. 475, 504-05 (1966). An integral part of the consolidation concept was the
development of “balanced systems.” Under the prevailing economic regulations, all
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But despite these legislative efforts to rationalize the railroad in-
dustry through consolidations, railroads nonetheless became increas-
ingly vulnerable to a variety of economic, social, and technological
developments. For instance, the shift of manufacturing and heavy
industry from the Northeast to areas in the South and West weakened
the northeastern railroads by depriving them of a traditional source
of revenue. The construction of interstate highways made trucks a
formidable competitor.!® These factors, as well as the general shift of
the American economy away from heavy industry—the traditional
customer of rail carriers—led to a general decline in freight traffic in
the Northeast.2° In addition, the eastern railroads were dispropor-
tionately burdened by commuter service responsibilities, which were
generally unprofitable.?!

As a result of these trends, by the 1960’s there was an oversupply
of rail facilities in the Northeast. Consequently, virtually all railroads
in the region had poor rates of return.?? Railroad managers re-
sponded to these problems in two ways: during the 1950’s, they en-
couraged mergers; and in the 1960’s they reorganized railroad
companies into conglomerates or holding companies.?> The rationale

carriers in a competitive area had to charge the same rates. Rates which would pro-
duce an adequate return for the weak railroads would result in creating “excessive”
rates of return for the stronger carriers. See R. CAVES, AMERICAN INDUSTRY:
STRUCTURE, CONDUCT, PERFORMANCE 72 (1964}). To obviate this dilemma, consol-
idation was adopted to unite strong and weak carriers into “balanced” systems, each
receiving an adequate rate of return on any given set of rates. SENATE COMM. ON
COMMERCE, REPORT OF THE SPECIAL STUDY GROUP ON TRANSP. POLICIES IN THE
U.S,, S. REpr No. 445, 87th Cong., st Sess. 237 (1961) [hereinafter cited as DOYLE
REPORT|. During the 1920’s and 1930’s, several comprehensive proposals for consoli-
dation of the entire rail system were considered. Some proposed maintenance of
competition in every region, through national consolidation, while others proposed
regional monopolies through consolidation within regions. Still others proposed na-
tionalization. /7. at 262-63. '

Railroad competition can destroy carrier profitability without resulting in bene-
fits to the shipper. Because of the large proportion of fixed costs, competition can
result in freight rates dropping to half of their original levels. The railroad’s first
reaction is to reduce variable costs, such as track maintenance, and to defer replacing
antiquated equipment. Thus, a “weak” carrier can offer inefficient service and still
compete with a “strong” carrier. The result of such “cutthroat” competition is to
weaken both. See Martin, Rarlroads and the Equity Recetvership, 27 J. OF THE WEST 62
(1978). By allowing carriers to merge, a return to profitability and better service is
encouraged.

19. G. HiLTON, supra note 10, at 5-6.

20. Pennsylvania R.R—Merger—N.Y. Cent. R.R., 327 LC.C. 475, 510-12
(1966).

21. G. HILTON, supra note 10, at 5-6.

22. Pennsylvania R.R.—Merger—N.Y. Cent. R.R., 327 I.C.C. 475, 512 (1966).

23. R. SAUNDERS, sugra note 8, at 283-91. The railroad industry moves natu-
rally from competition to consolidation, like other “natural monopolies.” There are
high fixed costs to create a system of track with sufficient motive power and equip-

HeinOnline -- 28 Vill. L. Rev. 276 1982-1983



1982-83] RESPONSE TO NORTHEAST RaAIL CRISIS 2717

for these maneuvers was to cross-subsidize the unprofitable services
which the railroads were required to provide (e.g., passenger service)
with more profitable freight service. Since the railroads were
hemmed in by rigid regulations that hindered abandonment of un-
profitable lines and by pressure from rail labor unions not to cut costs
by eliminating jobs, mergers seemed the only viable way to increase
profit margins.?4

In 1957, therefore, James Symes, chief executive of the Penn-
sylvania Railroad, approached his railroad’s historic rival, the New
York Central, with the idea of merger.2> This plan seemed sensible
since both railroads had overlapping traffic routes, each of which was
underutilized. Merger, it was hoped, would rationalize the system.26
In 1961 an application was filed with the ICC for approval to merge
these lines into a new entity—the Penn Central. Five years later, the
ICC approved the merger plan.?? In so doing, it concluded that be-
cause of earlier mergers in the region, the Pennsylvania Railroad and
the New York Central would have to be permitted to merge if they
were to remain competitive with their “ever-growing intermodal
competitors.”’?® The ICC was aware, however, that the Penn Central
merger would endanger smaller carriers in the region by diverting
traffic from them. In fact, these endangered carriers—the New Ha-
ven, the Erie Lackawanna, the Delaware & Hudson, and the Boston
& Maine?*—sought to be included in the merged systems.3°

ment to produce a variety of “transportation goods.” Joint production of many
goods at once results in inseparable costs and falling marginal costs. An equilibrium
volume is not obtained until a railroad has achieved regional domination, or brushed
against a budgetary constraint, such as limited motive power. Sez generally R. CAVES,
supra note 18.

24. G. HILTON, supra note 10, at 13-15.

25. R. SAUNDERS, supra note 8, at 185-86.

26. Baltimore & O.R.R. v. United States, 386 U.S. 372, 380 (1966).

27. Pennsylvania R.R.—Merger—N.Y. Cent. R.R., 327 1.C.C. 475, 510-12
(1966).

28. /4. at 519. The earlier mergers were those between the Chesapeake & Ohio
and the Baltimore & Ohio Railway and between the Norfolk and Western Railway
Company and the Nickel Plate. /Z. The ICC concluded that the Penn Central
merger would permit the railroads to deal more effectively with external pressures.
Furthermore, the mergers might facilitate the economies of scale necssary to yield a
rate of return sufficient to attract investment capital. /7.

29. /d. at 529, 531-32. S¢e Baltimore & O.R.R. v. United States, 386 U.S. 372,
388 (1967). Another smaller railroad, the Reading, took the position that it would
not be affected adversely. Penn-Central Merger & N.W. Inclusion Cases, 389 U.S.
486, 520 (1968).

30. Pennsylvania R.R.—Merger—N.Y. Cent. R.R., 327 L.C.C. 475, 528 (1966).
A necessary element for achieving “balanced systems” was the power of the ICC to
compel the inclusion of a third carrier as a condition of approving a merger between
two other carriers. Se¢ New Haven Inclusion Cases, 399 U.S. 392, 423 (1970).

The decisions relating to the regional industry structure were made on a record
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The Supreme Court eventually became entangled in these
merger plans. In Baltimore & Ohiw Railroad v. United States *' it held
that the ICC could not allow the Penn Central to proceed without
deciding the future of the other railroads in the region.*? On remand,
the ICC ordered the Norfolk & Western to accept several smaller lines
into it system.?® The Supreme Court affirmed, and the Penn Central
merger was consummated in 1968.%*

Yet the terms of the merger, in part, spelled the ultimate
financial undoing of the Penn Central barely two years later. To pre-
vent labor opposition to the plan, the railroad entered into agree-
ments with twenty-three unions to protect all workers on the merged
line. In addition, the inclusion of the New Haven in the merger
posed a serious economic drain on the Penn Central. At the time of
the merger, the New Haven was in receivership largely because it
bore an unusually large passenger service commitment and its freight
service suffered from intense truck competition.>>

The bankruptcy of the Penn Central in 1970 suggested that the
industry structure created by the merger was not viable.?¢ Ironically,
an intensive study directed by the Senate Commerce Committee cited
the same economic factors which had been raised in support of the
industry structure produced by the merger as a reason for its failure.?’
Unfortunately, many of the rail mergers which occurred between

that showed a profound change in the type of economic activity in the region since
the railroads were built. See generally id.

31. 386 U.S. 372 (1967).

32. /d. at 390.

33. Penn-Central Merger & N.W. Inclusion Cases, 389 U.S. 486, 521 (1968).

34. /d. at 523, 527.

35. G. HILTON, supra note 10, at 14.

36. The size of the Penn Central was so great that its bankruptcy made imprac-
ticable the existing statutory mechanism for achieving a balanced industry structure.
The usual remedy for weak railroads was to compel their inclusion in a larger system
that had the resources to deal with their problems. This had happened to the New
Haven. Sz¢ New Haven Inclusion Cases, 399 U.S. 392 (1970). The Penn Central was
too big and its losses too great to be merged as an entity with another railroad with-
out undermining the viability of the other railroad.

37. Se¢ S. REp. No. 601, 93d Cong., 1st Sess. 6, reprinted in 1973 U.S. CODE
CONG. & AD. NEws 3242, 3247. This study, carried out at the direction of the Senate
Commerce Committee, concluded that

the Penn Central’s collapse stemmed from the complex interaction of a

number of practices, including questionable management policy, the mis-

deeds of individuals, Federal regulatory policies and practices, an inade-
quately developed national transportation policy, the national economy,
deteriorating business conditions in the Northeast, the inability of the pri-
vate sector to respond to these changes, and competition from other modes

of transportation.
1.
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1959 and 1970 were not always economically sound. The Task Force
on Railroad Productivity, for instance, has suggested that end-to-end
mergers of railroads spanning different regions produce greater ra-
tionalization of the overall structure of the rail industry than parallel
or regional mergers.3® Many of the mergers during this era, however,
were parallel. Both the ICC and rail managers favored parallel merg-
ers in the belief that they would abolish duplication of lines. Yet sev-
eral commentators have suggested that this belief was mistaken for
several reasons: the elmination of duplicative lines was expensive and
difficult to achieve due to ICC regulations; the delays in finally clos-
ing a merger can be costly; and labor costs may actually increase as a
result of a merger because labor unions demand job protection assur-
ances in exchange for their cooperation.3®

2. Regulation of Rales and Services

Regulation of rates and services by the ICC was one of the rea-
sons why a viable rail industry structure was not formed in the North-
east. The problem of rate and service regulation, therefore, is not
analytically distinct from the problem of rail industry structure.*
Since regulation helped shape this structure, it must be analyzed in
tandem.

Railroad rates have been regulated by the federal government
since the enactment of the Interstate Commerce Act of 1887.4!
Under this Act, railroads were to charge only “just and reasonable”
rates and their services were to be available to all on fair terms.*? The
ICC was created to enforce the terms of the Act and it used its
ratemaking authority to distribute traffic among the various carri-
ers.*> In so doing, it established a rate structure dependant upon a

38. Task Force on Railroad Productivity, /ntroduction to the Problem, in RAILROAD
REVITALIZATION AND REGULATORY REFORMS (P. MacAvoy & J. Snow eds. 1977).

39. G. HILTON, supra note 10, at 13-14; United States Dep’t of Transp., 7%
Northeast Problem , in RAILROAD REVITALIZATION AND REGULATORY REFORM 9, 21-
24 (P. MacAvoy & J. Snow eds. 1977).

40. Restrictions on rates and abandonments caused railroad profitability to de-
cline because too much plant was retained in relation to available revenues. None-
theless, for a time, viable rail operations could be maintained if the industry structure
changed periodically through mergers and other consolidations to provide new
sources of subsidy for unprofitable activities. Thus, maintenance of the ICC regula-
tory doctrine was inextricably bound up in ICC control of industry structure.

41. Ch. 104, 24 Stat. 379 (1887) (codified in scattered sections of 49 U.S.C.).

42, H.R. REp. No. 1035, 96th Cong., 2d Sess. 87, reprinted in 1980 U.S. CODE
ConG. & Ap. NEws 3978, 4031 [hercinafter cited as STAGGERS AcT HOUSE
REPORT].

43. G. HILTON, supra note 10, at 8.
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calculation of the value of a commodity relative to its weight.*4

Under this scheme, rates and profit margins for low-value bulk
and agricultural commodities were kept low while rates and profit
margins for highly valued manufacturing commodities were high.#
Low rates for bulk and agricultural commodities were possible be-
cause of cross-subsidization from profits earned on the higher rates
charged for transporting manufactured goods. But changes in geo-
graphic patterns of economic activity, combined with development of
a competitive trucking industry, made it increasingly difficult for rail-
roads to generate sufficient revenues on manufactured goods to subsi-
dize the bulk and agricultural commodities.*® Because political forces
successfully resisted changing the rate structure to the detriment of
agricultural and bulk commodity interests, many carriers became
plagued by serious financial weakness.*’

A more obvious way in which ICC regulation affected the rail
industry structure was through its control over abandonments of un-
profitable lines or services. The Transportation Act of 1920 gave the
ICC the authority to control “entry and exit” from the railroad busi-
ness.*8 The justification for vesting the ICC with this power was that
railroads, by virtue of their public character, were required to serve
the public interest. The practical consequence of this provision was
that railroads experienced difficulty in abandoning unprofitable lines
because gaining ICC approval for abandonments was often time-con-
suming and costly.*?

The underlying economic rationale for this rigid abandonment

44. 14 .; Friedlaender, Equity, Efficiency and Regulation in the Rail and Trucking Indus-
tries, in CASE STUDIES IN REGULATION—REVOLUTION AND REFORM 102, 106 (L.
Weiss & M. Klass eds. 1981).

From its earliest days, the ICC adopted a rate regulation policy reflected in the
economic theory developed by Professor Taussig at Harvard University, and later by
a politically influential professor at the Harvard Business School, Professor Ripley.
This theory was that the demand for each product, rather than the cost of transport-
ing it, finally determines the chargeable rate. This is because most cost is “‘joint” and
cannot be attributable to any particular source. See W.Z. RiPLEY, RAILROADS:
RATES AND REGULATION 68 (1912); Taussig, 4 Contribulion to the Theory of Ratlway
Rates, 5 Q.]. oF Econ, 438 (1891),

Implementation of the rate regulation policy ultimately required a policy to-
ward consolidations and mergers. Sez J. HILLMAN, COMPETITION AND RAILROAD
PricE DiscriMINATION 119 (1968). For a review of the policy rationale for mergers,
see 2 A. KAHN, supra note 9, at 79-81, 283 n.B6.

45. Friedlaender, supra note 44, at 106,

46. /4. at 107; G. HILTON, supra note 10, at 8.

47. Friedlaender, sugra note 44, at 108.

48. Transportation Act of 1920, Pub. L. No. 66-456, § 402(18), 41 Stat. 456, 477.

49. STAGGERS ACT HOUSE REPORT, supra note 42, at 38, 43, reprinted in 1980
U.S. Cope ConG. & Ap. NEws 3978, 3983, 3988.
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policy was cross-subsidization. Railroads were to subsidize such un-
profitable endeavors as light density freight lines and passenger serv-
ice with revenues from their more profitable services.’® By the 1960,
however, passenger and light density freight service became so un-
profitable that they had to be increasingly heavily subsidized by other
freight service.>! The requirement that unprofitable services be main-
tained not only undermined the economic viability of the railroads
but directly shaped the structure of its industry. Faced with decreas-
ing revenues and fixed costs, small weak lines sought cross-subsidiza-
tion through mergers with larger lines, a practice which has been
described as the “weak-carrier/strong-carrier” phenomenon.52

"Ten years before the northeastern railroad bankruptcies, the ef-
fect of ICC regulation on railroads was analyzed in a study published
by the Department of Economics of Harvard University.®® This
Harvard study concluded that regulation had created unintended ad-
verse consequences because technological developments had radically
changed the competitive relationships among different modes of
transportation. Moreover, the study noted that regulation had stifled
managerial incentives and imagination.>*

Seventeen years later, a Senate report addressed the basic
problems outlined in the Harvard study by identifying two specific
regulatory policies as major causes of the northeast rail problem.
First, the report suggested that divisions of interregional traffic reve-

50. Friedlaender, supra note 44, at 120-21.

51. /d. (light density freight lines). See also H.R. REp. NoO. 1580, 91st Cong ., st
Sess., reprinted in 1970 U.S. CoDE CONG. & AD. NEws 4735, 4736-37 [hereinafter cited
as HOUSE AMTRAK REPORT] (passenger deficits).

52. See G. HILTON, supra note 10, at 14 (one purpose of merger is to make possi-
ble subsidization of wcak railroad by strong one).

53. J. MEYER, M. PECK, ]J. STENASON, & C. Zwick, THE Economics oF CoM-
PETITION IN THE TRANSPORTATION INDUSTRIES (1959) [hereinafter cited as J.
MEYER].

54. /4. at 13. Quantitatively, the study discovered that rail passenger, low-den-
sity spur line, and small-lot traffic that once could pay its way in a market character-
ized by rail monopolies would now have to be subsidized by revenues from other rail
service or be abandoned. /7. For a more extensive discussion of the passenger prob-
lem, see text accompanying notes 58-69 nffa. This decline in passenger service reve-
nue was particularly troublesome because abandonment of this service was restricted
by regulatory constraints. Cross-subsidization did not pose a viable solution to this
problem because cross-subsidization requires rate increases on low-value or bulk com-
modities where intermodal competition is weakest. However, because total consump-
tion of such commodities is sensitive to transportation rate increases, strong political
pressure is often exerted by producers of these commodities to keep rates down.
These realities prevented revenues from being increased enough to cover growing
losses in other areas, raising the strong possibility that government subsidization or
ownership would be the only way to continue rail service. J. MEYER, supra note 53,
at 13-14.
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nue between northeastern carriers and carriers in other regions were
inequitable.>® This inequity, the report concluded, could not be cor-
rected under existing regulatory mechanisms.”® Second, the report
stressed that a relaxation of rate regulation was necessary to permit
an increase 1n rail revenue.®’

3. Passenger Service Deficits

Deficits from passenger operations were another cause of the
northeast rail problem. Prior to their merger, the Pennsylvania Rail-
road and the New York Central were the two largest passenger carry-
ing railroads in the United States.®® Unfortunately, passenger service
represented an economic drain rather than a benefit. For instance, in
1959 the ICC issued a report on rail passenger service®® which found
that passenger deficits, first appearing in 1930, had grown to $723
million in 1957 and $610 million in 1958.° Nevertheless, the ICC
and state commerce agencies were reluctant to permit services to be
cut,®! so that the northeastern railroads continued to be burdened by
a common carrier obligation to continue to provide both intercity
and commuter passenger service.

To deal with the problem of passenger service deficits, the ICC
in its 1959 study recommended local subsidization of commuter serv-
ice.52 Two years later, a study commissioned by the Senate Com-
merce Committee concluded that states and localities should take

55. S. REp. No. 499, 94th Cong., 2d Sess. 8 (1976), reprinted in 1976 U.S. CODE
Cong. & Ap. NEws 14, 21. Industry-wide agreements control rates for traffic that
originates at one carrier’s facilities and ends at the facilities of another. Traffic is
divided between railroads, and revenues are prorated for each mile of road travelled.
This formula hurts the northeast roads because the high cost of terminal work is
spread over a low mileage proration. Independent action allows a railroad to claim a
higher proportion of traffic revenues to cover higher costs.

56. /d. at 9-10, reprinted in 1976 U.S. Cone CoNG. & Ap. NEws at 22-24.

57. /d. at 10-15, reprinted 1n 1976 U.S. Cone ConG. & Ap. NEws at 24-26.

58. See Penn-Central Merger & N.W. Inclusion Cases, 389 U.S. 486, 493 (1968).

59. See Railroad Passenger Train Deficit Case, 306 1.C.C. 417 (1959).

60. /d. at 419.

61. Passenger service had proven difficult to discontinue even when losses were
substantial. Se¢ Pennsylvania R.R. v. Sharfsin, 369 F.2d 276 (3d Cir. 1966), cert. de-
nied | 386 U.S. 982 (1967) (state public utility commission challenged rail service dis-
contmuance), New York v. United States, 299 F. Supp. 989 (N.D.N.Y. 1969), af%,
396 U.S. 281 (1970) (suit by state to enjoin abandonment of passenger service ap-
proved by ICC); Sludden v. United States, 211 F. Supp. 150 (M.D. Pa. 1962) (action
by rail labor to overturn ICC order permitting passenger train discontinuance); Penn
Central—Discontinuance of Trains, 334 LC.C, 638, 672 (1969) (discontinuance
permitted five years after petition was filed); New York, N.H. & H.R.R. Trustees—
Discontinuance, 327 1.C.C. 151 (1966) (commuter service ordered continued despite
losses).

62. Railroad Passenger Train Deficit Case, 306 1.C.C. 417, 483 (1959).
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over commuter service and that a corporation virtually identical to
what later was called Amtrak should be created to handle intercity
passenger service.53

The possibility of actually implementing this Senate Committee
proposal was facilitated by several subsequent events. First, the Inter-
state Commerce Act was amended in 1958 to make it easier for rail-
roads to discontinue passenger service.6* Meanwhile, state and local
governments began to organize themselves to remedy the commuter
problem.®> For instance, in 1966, the state of New York purchased
from the Pennsylvania Railroad its commuter subsidiary—the Long
Island Rail Road. Moreover, in the early 1970’s, mass transportation
authorities in the New York and Philadelphia areas agreed both to
provide the bankrupt Penn Central with commuter operating subsi-
dies and to purchase capital equipment.66

63. Se¢ DOYLE REPORT, supra note 18. For a discussion of Amtrak, see notes 67-
68 and accompanying text m/fra.

64. In 1958, Congress amended the Interstate Commerce Act by adding section
13(a). See Pub. L. No. 85-625, § 5, 72 Stat. 568, 571 (1958) (current version at 49
U.S.C. §§ 10908, 10909 (1980)). This section authorized the ICC to give permission
for the discontinuance of passenger service, despite state requirements that such serv-
ice be continued. In amending this Act, Congress was reacting to the large losses on
passenger service that drained income from freight service. See H.R. REP. NO. 1922,
85th Cong., 2d Sess. 11, reprinted in 1958 U.S. CODE CONG. & AD. NEws 3456, 3465.
For a general discussion of the purpose and history of section 13(a) of the Interstate
Commerce Act, see New Jersey v. New York, S. & W. R.R., 372 U.S. | (1973).

65. DOYLE REPORT, supra note 18, at 570. In 1959, Nelson Rockefeller, pledg-
ing to aid railroads, was elected governor of New York. S¢¢ Railroad Passenger Train
Deficit Case, 306 1.C.C. 417, 460 (1959). He met with the governor of New Jersey
and the mayor of New York City and encouraged a state Public Service Commission
inquiry. Fifteen million dollars in annual state tax benefits were granted to the rail-
roads, and twenty million dollars were loaned for the purchase of new passenger
equipment. The Port of New York Authority was authorized to float a $100 million
bond issue for various forms of railroad assistance. R. Purcell, Special Report to the
Governor on Problems of the Railroad and Bus Lines in New York State (Mar. 12,
1959).

66. In 1965, the Metropolitan Transportation Authority bought the Long Is-
land Rail Road from the Pennsylvania Railroad for $65 million. Se¢ Pennsylvania
R.R.—Merger—N.Y. Cent. R.R,, 327 1.C.C. 475, 488 (1966); Se¢ R. SOBEL, supra
note 1, at 237, 248. By 1969, New York and Connecticut had agreed to spend $104
million to buy 144 new cars and to rehabilitate fixed facilities. 327 L.C.C. at 518.

After the Penn Central bankruptcy, further progress was made in Connecticut,
Massachusetts, New York, and Pennsylvania to shift the financial burden of com-
muter service to state and local authorities. On January 1, 1971, New York and
Connecticut agreed to operate the service between New York City and New Haven
that had formerly been provided by the New Haven Railroad. [1972] 1011 Corr.
REORG. REp. (CCH) 2467, 2491. A similar agreement was reached for the Hudson
and Harlem branch service, but the reorganization court disapproved it. /4.

In Pennsylvania, the Southeastern Pennsylvania Transportation Authority
(SEPTA) agreed to assume full financial responsibility for Philadelphia-area com-
muter service after July 1, 1972. /4. Moreover, the Reading negotiated with SEPTA
for a take-over of commuter service. /n re Reading, 361 F. Supp. 1351 (E.D. Pa.

HeinOnline -- 28 Vill. L. Rev. 283 1982-1983



284 VILLANOVA LAaw REVIEW [Vol. 28: p. 271

On a broader, federal scale, Congress created Amtrak in 1970.57
Amtrak, a private corporation owned by the participating railroads,
was to receive substantial financial assistance from the federal govern-
ment. It was created to relieve railroads of the burden of providing
intercity passenger service.®® Nonetheless, commuter service losses re-
mained. Therefore, by the time the Penn Central declared bank-

1973). In Massachusetts, the Massachusetts Bay Transportation Authority entered
into negotiations over its assumption of Boston-area commuter services, some of
which already had been assumed by the authority. New York, N.-H. & H.R.R. Trust-
ces—Discontinuance of Passenger Service, 327 1.C.C. 77 (1967).

67. Amtrak was created by the Rail Passenger Service Act of 1970. See Pub. L.
No. 91-518, 84 Stat. 1327 (codified as amended at 45 U.S.C. §§ 501-645 (1976)). The
Act was designed “to prevent the complete abandonment of intercity rail passenger
service . . .” in response to the precipitous decline in rail passenger service that had
occurred for at least fifty years prior to the Penn Central bankruptcy. HOUSE AM-
TRAK REPORT, supra note 51, reprinted 1n 1970 U.S. CODE CONG. & ADp. NEWS 4735.
In 1929, for instance, there were about 20,000 passenger trains in the United States.
Nine thousand of these had disappeared by 1946. By 1970, fewer than 500 passenger
trains remained, and of these, 100 were involved in discontinuance proceedings
before the 1.C.C. /4. at 2, 3, reprinted in 1970 U.S. ConE CONG. & Ap. NEws at 4736.
According to the Secretary of Transportation, by 1969 the deficit for passenger serv-
ice had reached $200 million. /2. at 3, reprinted in 1970 U.S. Cope CONG. & AD.
NEws at 4737. During the same year, total net railroad income was only $500 mil-
lion. In his 1969 testimony before Congress, the Secretary of Transportation noted
that as consequence of these continuing passenger service deficits, Congress was con-
fronted with the choice of either subsidizing or reorganizing the rail passenger sys-
tem. He advised reorganization that would pare away unprofitable lines. /.

By enacting the Rail Passenger Service Act in 1970, Congress recognized that “a
rational reduction of present service will be required in order to save any passenger
service. The remaining service must be organized into a cohesive system requiring a
management which takes into consideration the needs and abilities of the entire sys-
tem. . . .” HOUSE AMTRAK REPORT, supra, at 3, reprinted in 1970 U.S. CopE CONG.
& An. NEws at 4737. To help achieve this goal, the Secretary of Transportation was
required to make a recommendation for a “basic national rail passenger system’ that
outlined the route which would be served. /7. at 4-5, reprinted in 1970 U.S. CODE
CONG. & AD. NEws at 4739-40. After labor unions, the ICC, and public utility com-
missions were given an opportunity to comment on this plan, a private, for profit
corporation was to be established to provide intercity rail passenger service to the
points designated in the Secretary’s plan. /4. at 5-6, reprinted in 1970 U.S. CODE
ConG. & Ap. NEws at 4739-40.

68. Beginning on May 1, 1971, the new corporation was authorized to enter into
contracts with railroads that would relieve them of the intercity passenger service.
Once a railroad entered into a valid contract, it was relieved of all of its obligations as
a common carrier of passengers. Rail Passenger Service Act of 1970, Pub. L. No. 91-
518, § 401, 84 Stat. 1327, 1334 (codified at 45 U.S.C. § 561 (1976)).

Amitrak’s common stock was to be owned by the participating railroads. Each
railroad joining the Amtrak system would be relieved of its obligation to operate
intercity passenger service in exchange for payment under a formula related to the
1969 passenger losses of that railroad. HOUSE AMTRAK REPORT, supra note 51, at 6-
10, 7eprinted in 1970 U.S. COnE CONG. & AD. NEWS at 4736-44. Payment could be
made in cash, rail passenger equipment, or promises to provide future service under
contract with Amtrak. /7. For a discussion of the federal financial assistance for
Amtrak, see .

Commuter service was expressly excluded from the Act, thereby leaving the rail-
roads responsible for that category of passenger service. See Rail Passenger Service
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ruptcy and its trustees issued their reorganization report on February
15, 1972, it was clear that one requirement for a successful reorgani-
zation of the northeast rail system was to relieve freight operations of
the burden of commuter losses.5?

4. Labor Costs

Another underlying problem that contributed to the Penn Cen-
tral bankruptcy was high labor costs.”® The labor cost problem was a
dilemma with three facets: labor protection, crew size, and bargain-
ing structure.

To reduce labor opposition to the Penn Central merger, the
management of the Pennsylvania and New York Central negotiated a
labor protection agreement that provided lifetime earnings protection
for all of their employees.”! In addition, the agreement required that

Act of 1970, Pub. L. No. 91-318, § 102(5), 84 Stat. 1328 (codified at 45 U.S.C.
§ 502(5) (1976)).

69. [1972] 1011 Corr. REORG. REP. (CCH) 2479.

70. /4. at 2483. The Penn Central trustees, for instance, noted that high labor
costs had to be diminished before successful reorganization could take place. /4 Be-
sides the expenses involved in maintenance of plant and equipment, and car utiliza-
tion, labor costs are the only other significant variable cost in railroad economics.
Thus, any attempt to reduce the costs of rail operation without a simultaneous reduc-
tion in common carrier services to shippers must look first to labor.

71. Although more generous than prior arrangements, the Penn Central Merger
Protection Agreement was merely one in a series of collective bargaining agreements
or ICC orders that provided protection for employees of railroads that engaged in
mergers or abandonments. Se¢ SPECIAL STAFF OF THE SENATE COMMERCE COMM.,
THE PENN CENTRAL AND OTHER RAILROADS, A REPORT TO THE SENATE COMM.
oN CoMMERCE, 92d Cong., 2d Sess. 331-32 (1972) [hereinafter cited as 1972 SENATE
CoOMMERCE COMM. REPORT]. See also Pennsylvania R.R.—Merger—N.Y. Cent.
R.R., 327 I.C.C. 304, 313 (1966).

The labor protection movement began with efforts by rail unions during the
Depression to promote federal legislation that would protect railroad employment
during mergers. Se¢ L. LECHT, EXPERIENCE UNDER RAILWAY LABOR LEGISLATION
103 (1953). The Roosevelt Administration proposed legislation to facilitate railroad
mergers, and the resulting statute prohibited dismissals or pay reductions resulting
from mergers accomplished under the law. Emergency Railroad Transportation Act,
Pub. L. No. 91-68, § 7(b), 48 Stat. 211 (1933). Railroad managers opposed the statu-
tory job freeze, and they were even more concerned about labor-sponsored legislation
that would make employment protection a permanent requirement of ICC approvals
for consolidations. In May 1936, labor and management reached an agreement on
employee protective measures that came to be known as the “Washington Agree-
ment.” See L. LECHT, supra, at 109-10.

The 1CC began to impose similar requirements for employee protection for its
approval of consolidation projects. See, e.g., Chicago, R.I. & G. Ry. — Lease, 230
L.C.C. 181 (1938); Associated Ry.—Acquisition, 288 1.C.C. 277 (1938). This action
by the ICC was approved by the Supreme Court. See, e.g., United States v. Lowden,
308 U.S. 225, 238 (1939) (“fair and equitable provision for the compensation of losses
thrown upon employees as the result of an authorized consolidation or lease promotes
the national transportation policy by developing, coordinating and preserving the
railroad transportation system”). In 1940, Congress enacted legislation requiring the

HeinOnline -- 28 Vill. L. Rev. 285 1982-1983



286 ViLLANOVA Law REVIEW [Vol. 28: p. 271

after consummation of the merger several thousand unnecessary em-
ployees had to be rehired.”? In making these concessions, manage-
ment was responding to labor’s legitimate concern over job security,
which, in turn, was prompted by the enormous reduction in railroad
employment since the Second World War.”® Assuring job security,
however, necessarily imposed an economic burden on the railroads.
Another historic cause of high labor costs was the inflexible re-
quirements for crew size that were required by state full crew laws
and collective bargaining agreements. Collectively bargained labor
agreements for train crew size (crew consist) varied considerably from
one geographic region to the next. Although technological advances
made the jobs of many train crew employees—such as second brake-
men—Iargely unnecessary, the railroads were obligated by their crew
consist agreements to retain the positions.”* In addition, collective
bargaining agreements with the unions representing firemen and en-

ICC to impose labor protection, but only in consolidation cases. Pub. L. No. 785,§ 7,
54 Stat. 899, 907 (1940) (current version at 49 U.S.C.A. § 11347 (West Supp. 1982)).
In 1942, the Supreme Court required that protection also be imposed in abandon-
ments covered by § 1(18) of the Interstate Commerce Act. ICC v. RLEA, 315 U.S.
373 (1942) (ICC has the authority to impose terms and conditions for the benefit of
employees displaced by abandonments or consolidations).

Although the Washington Agreement provided for five years of protection, the
ICC initially imposed protection that lasted only four years. Se, eg., Chicago,
B.& Q.R.—Abandonment, 257 LC.C. 700, 704 (1944). In 1950, however, the
Supreme Court held that four years was a minimum, not an inflexible formula.
RLEA v. United States, 339 U.S. 142, 155 (1950), In a series of merger agreements,
protection was expanded through collective bargaining to “lifetime protection.” Fi-
nally, in 1962, the Presidential Railroad Commission recommended the establish-
ment of a comprehensive employee protection arrangement that would allow the
public to benefit from the free introduction of new technology, while protecting
workers from too sudden changes. The program envisioned giving railroad manage-
ment the right to introduce technological changes subject to providing employees
with notice and an opportunity 1o negotiate, and if negotiation failed, the right to a
binding determination by a special tribunal. Employees deprived of employment as
an immediate and proximate consequence of technological change were entitled to
certain severance allowances, preferential hiring status, and retraining. PRESIDEN-
TIAL RAILROAD COMMISSION, REPORT 76 (1962) [hereinafter cited as PRC RE-
PORT].

For a good summary of more recent protective conditions, see New York Dock
Ry. v. United States, 609 F.2d 83, 86-90 (2d Cir. 1979). See generally STAGGERS ACT
HoUSE REPORT, supra note 42, at 139-45, reprinted in 1980 U.S. Cope Cong. & AD.
NEws 3978, 4083-89.

72. See 1972 SENATE COMMERCE COMM. REPORT, supra note 71, at 85.

73. S¢¢ PRC REPORT, supra note 71, at 25-26. This report noted that

[h]istorically, the railroad industry has been one of the largest employers of

manpower in the United States. During World War I, there were over 2

million jobs on the railroads. Except for increases resulting from the unu-

sual transportation demands of World War I, the number of jobs has de-

clined steadily to less than 800,000 in 1960.

/d.
74. See. PRC REPORT, supra note 71, at 54-56. “Crew consist” is a term of art
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gineers, required virtually all railroads to employ largely redundant
firemen on certain kinds of diesel locomotives.”> State laws have had
a similar effect on the size of railroad crews and thus on labor costs.
For instance, state laws enacted mostly in the 1930’s imposed mini-
mum crew requirements for both engine and train crews.”®

used to refer to a collectively bargained rule that requires a particular number of
members for a train crew. /2 at 53.

75. Under the National Diesel Agreement of 1937, the railroads agreed to em-
ploy firemen on diesel locomotives in passenger trains that either had been stream-
lined for aesthetic appearance or which operated on a route with heavy traffic
between major terminals. The railroads also agreed to employ firemen on diesel
locomotives weighing more than 90,000 pounds. Firemen were not required on elec-
tric locomotives, a result sought strongly by the Pennsylvania Railroad. See Na-
TIONAL RaiLwAY LABOR PANEL, EMERGENCY BOARD REPORT 55-56 (1943); PRC
REPORT, supra note 71, at 36. On May 10, 1941, the Brotherhood of Locomotive
Firemen and Enginemen (BLF & E) proposed that firemen be employed on eack un:t
of diesel and electric locomotives. 1943 EMERGENCY BOARD REPORT, supra, at 4-5.
These locomotives were designed so that they could be operated with a number of
units coupled together, thereby requiring only one engineer in the forward unit.
Four years earlier, the Brotherhood of Locomotive Engineers (BLE) had proposed
that an employee represented by it be employed as an “assistant engineer” in the
engine room of internal combustion locomotives. /4 at 5-6. Both the firemen and
the engineer organizations were concerned that the replacement of steam locomotives
with diesels would eliminate a substantial number of engine crew positions. /2. at 49-
50. The 1943 Emergency Board concluded that an additional fireman might be re-
quired on locomotives in main-line passenger service to handle engine room matters,
but the board rejected proposals for additional employees in freight service diesels.
/4 at 53-54.

The BLF & E settled with the three carrier conference committees separately on
essentially the substantive terms recommended by the Emergency Board. See Na-
TIONAL RAILWAY LABOR PANEL, EMERGENCY BoARD NoO. 58 REPORT 6-7 (1949).
The BLE later settled with the conference committees in a manner that left open a
dispute over the employment of additional engineers. /4 at 8-10. After the BLE
proposed modification of the agreements, to provide expressly for the employment of
an additional engineer in the engine room, another Emergency Board was appointed,
which recommended against adoption of the proposal. / at 85. The BLE did not
press the matter. L. LECHT, supra note 71, at 219. On May 10, 1950, the BLF & E
staged a six-day strike on four railroads. The carriers responded by agreeing to em-
ploy firemen on yard diesels placed in service after June 1, 1950, and the BLF & E
withdrew its demand for an additional employee on road locomotives. /& at 221.

The carriers proposed the elimination of diesel firemen in 1956, but the proposal
was withdrawn. See PRC REPORT, supra note 71, at 36. In 1959, another proposal
was served which led to the establishment of the Presidential Railroad Commission.
See Rehmus, Collectrve Bargaiming and Technological Change on American Rartroads, CoL-
LECTIVE BARGAINING AND TECHNOLOGICAL CHANGE IN AMERICAN TRANSPORTA-
TION 195-209 (1971).

76. States enacted statutes to regulate the size of train crews and the lengths of
trains ostensibly on grounds of safety. See generally L. LECHT, supra note 71. Arkansas
enacted the first full-crew law in 1907. Act of 1907, No. 116, §§ 1-3, ARK. STAT.
ANN. §§ 73-720 to 73-729 (1947) (repealed 1972). In 1911, and again in 1931, the
Arkansas law was upheld as constitutional. Missouri Pac. R.R. v. Norwood, 283 U.S.
249 (1931); Chicago, R.I. & P. Ry. v. Arkansas, 219 U.S. 453 (1911). By 1937, twenty
states had full-crew laws, and by 1940, four states had train-length laws. L. LECHT,
supra, at 91. Later, some state laws were amended to protect the jobs of firemen on
diesel locomotives. See, c.g., NY.R.R. Law § 54(b) (McKinney 1952) (repealed
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In the late 1950, the railroad industry organized a major public
relations campaign to gain the right to determine crew size unilater-
ally, without restrictions imposed by labor agreement or statute. The
campaign forcefully attacked featherbedding on the nation’s railroads
and called for the establishment of a Presidential Commission.”” In
response to this concerted effort, in 1960, a Presidential Commission

1977). As a measure of the effectiveness of the laws, one commentator noted that
when the California full crew laws were relaxed during World War Il manpower
needs decreased by almost one-third. L. LECHT, supra, at 92. See also Southern Pac.
v. Mashburn, 18 F. Supp. 393 (D. Nev. 1937) (impact of train-length law on number
of crews). In 1943, the Arizona train-length law was declared unconstitutional as
imposing an undue burden on interstate commerce. Southern Pac. v. Arizona, 325
U.S. 761, 781-82 (1945). Although rail unions pressed for federal full-crew and train-
length legislation, none was enacted. One bill was, however, passed by the Senate.
See S. REP. NoO. 416, 75th Cong., Ist Sess. (1939).

77. The campaign was directed by the Association of American Railroads
(AAR) and focused initially on building public support for industry proposals after
moratoria for change in the applicable collective agreements expired on October 31,
1959. See Association of Am. Railroads, Press Release (Oct. 20, 1959). Pamphlets for
the general public were prepared and material distributed for industry spokesmen to
use in making public speeches. See Letter from Vice President and General Counsel
of the AAR to General Counsel of Member Roads (Feb. 18, 1960). Substantial press
coverage resulted. See, e.g., Rail Unions Wamed, N.Y. Times, Oct. 21, 1959, at L-30,
col. 4; Steinberg, /t’s Showdown Time for Featherbedding on the Railroads, READER’S Dic.
(Oct. 29, 1959). The AAR also called for the establishment of a Presidential commis-
sion to make “an objective study of the public impact of outmoded work rules . . . .”
Association of Am. Railroads, Press Release (Aug. 20, 1959). The campaign contin-
ued into the mid-1960’s, after the Commission was appointed. See Association of Am.
Railroads, Press Release (Mar. 27, 1964). Typical of the industry’s message was that
contained in the following press release:

SOONER OR LATER FEATHERBEDDING WILL END. The public

benefits which will come from the elimination of featherbedding on the na-

tion’s railroads will be further delayed while the courts dispose of legal tech-
nicalities raised by the railroad operating unions, This is a setback for the
shipping and traveling public which now pays the railroad unions nearly

$600,000,000 each year for work not needed or not performed. . . .

Plunging this rules dispute into the courts instead of handling it through

the orderly processes of the Railway Labor Act is merely an example of the

stalling and delaying tactics which the unions have followed ever since the

railroads have attempted to negotiate work rules changes. . . .

Another example is the unions’ attempt to divert attention from the mon-

strous public costs of featherbedding by calling for a Congressional investi-

gation of railroad finances. . . .

No one is deceived by such diversionary tactics. Few industries live in such

a goldfish bow! as the railroads, who are required to report in meticulous

detail to the Interstate Commerce Commission. Every financial fact about

the railroads is a matter of public knowledge. But it does not take any

Congressional investigation to disclose the effects of the $600,000,000 bur-

den inflicted by union protected featherbedding. . . .

The rattroads will do their best to speed the end of featherbedding
Association of Am. Railroads, Press Release (Aug. 20, 1962). In response to the ad-
vertisement, the operating brotherhoods filed a $1.5 million libel suit against the
AAR. Se¢ Kennedy v. Loomis, No. 136119-2 (N.Y., filed Aug. 28, 1962).
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was appointed to study the fireman and train crew problem.”® It rec-
ommended the elimination of many firemen, and proposed a proce-
dure for resolving the crew consist problem on a local basis.” After
unsuccessful attempts to implement the Presidential Commission’s
recommendations through collective bargaining, Congress intervened
to prevent a nationwide strike8® by enacting legislation that provided
for compulsory arbitration of both disputes.8! The result was the vir-
tual elimination of diesel firemen on freight engine crews, and a sub-
stantial reduction in the number of freight train crews that required
two brakemen.®? But railroads in the Northeast and Midwest benefit-
ted only modestly from the arbitration award because of obligations
imposed by state full crew laws.®3 Moreover, the Pennsylvania Rail-
road, in an effort to reduce labor opposition to the Penn Central
merger and to facilitate the repeal or modification of full crew laws,
agreed to a standard train crew of one conductor and two brake-
men.®* Despite contentions by management that many of these em-
ployees were unnecessary, this pattern was eventually imposed on the
rest of the industry by rail labor.®>

78. Exec. Order No. 10,891, 25 Fed. Reg. 10,525 (1960). Sez also PRC REPORT,
supra note 71, at 13,

79. PRC REPORT, sugra note 71, at 48-50, 59-60.

80. See Pub. L. No. 88-108, 77 Stat. 132 (1963) (terminated 180 days after Aug.
28, 1963).

81. /d Although the Presidential Railroad Commission had recommended that
the crew consist issue, once settled, should not be reopened for at least five years,
Congress provided that the arbitration award should last for only two years, PRC
REPORT, supra note 71, at 60.

82. For a comprehensive survey of the arbitration award and associated litiga-
tion, see Brotherhood of R.R. Trainmen v. Akron & B.B.R. Co., 385 F.2d 581, 588-92
(D.C. Cir. 1967).

83. By the time of the Penn Central bankruptcy, full crew laws were still in
effect in Ohio and Indiana, two states where the railroad had significant operations.
New York’s full crew laws had been repealed in 1966. N.Y.R.R. Law § 54a (McKin-
ney 1952) (repealed 1966). The Indiana law was modified in 1972. IND. CODE ANN.
§ 8-9-2-10 (Burns 1973). The Ohio law was repealed in 1974. OHiO REvV. CODE
ANN. § 4999.07-.08 (1910) (repealed 1974).

The Supreme Court held that the legislation did not preempt state full crew
laws, Brotherhood of Locomotive Eng’rs v. Chicago, R.I. & P.R.R., 382 U.S. 423
(1966); Accord Chicago & N.W. Ry. v. La Follette, 27 Wis. 2d 505, 135 N.W.2d 269
(1965).

84. This was the so-called “Luna-Saunders Agreement” of 1965. Se¢ F. WiL-
NER, THE UNITED TRANSPORTATION UNION’S SELECTIVE STRIKE TECHNIQUE 31
(1977).

85. Se¢ Chicago & N.W. Ry. v. United Transp. Union, 402 U.S. 570 (1971),
revg, 422 F.2d 979 (7th Cir. 1970), on remand, 330 F. Supp. 646 (N.D. IIl. 1971), rev d,
471 F.2d 366 (7th Cir. 1972), cert. denied, 410 U.S. 917 (1973). The Supreme Court
opinion and district court opinion on remand give helpful histories of the dispute
after the “Luna-Saunders Agreement” was entered into in 1965. See alse Delaware &
H. Ry. v. United Transp. Union, 450 F.2d 603 (D.C. Cir.), cert. denied, 403 U.S. 911
(1971).
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In 1972, the railroads, through their National Railway Labor
Conference,®® succeeded in negotiating an industry-wide agreement,
the Firemen Manning Agreement, that provided for the elimination
of most diesel firemen. The crew consist issue, however, was not dealt
with at the industry level, because of a court decision that the carriers
could not insist upon negotiating that issue on a national level .37

Finally, efforts to negotiate necessary labor cost reductions have
historically been impeded by the structure of railroad collective bar-
gaining, which, in turn, was shaped both by the custom of union rep-
resentation of individual crafts and by the practice of separate
negotiations of discrete issues under the Railway Labor Act.88 “Bar-
gaining structure” is a term used to describe the factors that influence
the balance of power between labor and management in collective
bargaining. Employers and employees ultimately can resort to lock-
outs and strikes to force their bargaining table adversaries to accede
to their demands, but the bargaining structure within which they act
determines the frequency of the use, timing, and impact of these eco-
nomic weapons.

In the rail industry, there is a strong disincentive against resort to
the ultimate weapon of lock-outs by management. As a practical,
economic matter, railroads are highly vulnerable to strikes, in part
because the technology of railroad operations is functionally and geo-
graphically interdependent. For instance, if employees in one sector
such as train operations, decide to stop working, then continued activ-
ity by employees in the engineering, mechanical, or clerical sections
cannot keep the enterprise running. Similarly, if operations are inter-
rupted by a strike in one geographic area, operations in other areas
are also affected because freight cannot flow through the struck area
to or from the non-struck areas. Moreover, the limited technological
ability that exists to continue railroad operations despite interrup-
tions to a single function or to a single geographic area is diminished
by the traditional solidarity of rail unions. It is quite uncommon for

86. The National Railway Labor Conference is the industry bargaining com-
mittee established in the early 1960°s 1o coordinate the previously separate activities
of the Eastern, Western, and Southeastern Carriers Conference Committees.

87. Se¢ Brotherhood of R.R. Trainmen v. Atlantic C.L.R.R., 383 F.2d 225 (D.C.
Cir. 1967). After the Penn Central went bankrupt, its trustees, and the trustees of at
least one other bankrupt line struggled alone with the crew consist problem. The
Penn Central trustees considered the labor cost problem primarily in terms of crew
size. [1972] 1011 Corp. REORG. REP. (CCH) 2476, 2479. Eventually these trustees
forced Congress to deal generally with the northeast rail problem because of the 1972
crew consist dispute. For a discussion of this dispute, see notes 105-14 and accompa-
nying text ufra.

88. See 45 U.S.C. §§ 151-188 (1976).
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employees in one craft union to cross the picket lines of another craft
union. Therefore, a strike by one labor organization usually causes a
cessation of work by all unionized employees.

The problems inherent in a rail strike cannot 'be mitigated by
advance preparation because transportation services cannot be stock-
piled. Consequently, a strike that interrupts operations causes an im-
mediate and substantial reduction in revenues. Moreover, for several
decades, railroad liquidity has been marginal. Reduced revenues due
to a strike can thus have a disastrous effect on the solvency and sur-
vival of a railroad. Because of these economic realities, both labor
and management know that a strike which continues for any length
of time will result in a certain victory for labor.

One factor that increases the number of strike threats is craft
organization. Railroad employees historically have been organized
into relatively narrow crafts. Approximately twenty “standard” rail-
way labor organizations are recognized, although no more than about
fifteen represent significant numbers of employees, largely because of
the decline in passenger service®® and some of its incidental elements
such as dining cars. The large number of labor organizations repre-
senting employees of a single carrier has resulted in increased strike
frequency, and competitive pressure for more ambitious demands by
labor. Although industry-wide bargaining has suppressed the most
severe effects of these conflicts, the problems, nevertheless, remain.

The Railway Labor Act, under which railroads and their em-
ployees bargain, also has influenced the rail bargaining structure.
This Act contemplates issue-by-issue bargaining rather than bargain-
ing over a comprehensive contract for a definite term.®° Unless suita-
ble precautions are taken, any issue relating to wages, rules or
working conditions can be opened for bargaining, and unless agree-
ment is reached at the bargaining table, a strike over that single issue
can occur.%!

89. See Shils, Union Fragmentation: A Major Cause of the Transporiation Labor Crisis,
25 Inpus. & LaB. REL. REV. 32 (1971).

90. 45 U.S.C. §§ 151-188 (1976).

91. Nonetheless, before a strike can occur under the Act, at least one party to
the dispute must declare an impasse, and a period of mediation by the National
Mediation Board, undetermined in duration, must ensue. Brotherhood of R.R.
Trainmen v. Jacksonville Terminal Co., 394 U.S. 369, 378 (1969). For a discussion of
the negotiation frame work established by the Act, see note 107 mffra. Moreover, the
courts have interpreted the Act so as to preclude a railroad from reacting to a strike
over a single issue by making changes in other terms of employment. Brotherhood of
Ry. & 8.8. Clerks v. Florida E.C. Ry. Co., 384 U.S. 238, 248 (1966).

The bargaining structure of the rail industry has also been improved somewhat
by the practice of railroads and rail labor organizations participating jointly in indus-
try-wide negotiations over major economic issues. Sez REHMUS, EVOLUTION OF LEG-
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One way in which management has attempted to avoid these
bargaining problems is through multi-employer bargaining. There
are a variety of reasons why employers wish to engage in multi-em-
ployer bargaining, including the desire to promote comprehensive ne-
gotiations over various issues and to force strike threats by different
labor organizations to occur simultaneously.®” An additional, and
perhaps the dominant, reason for rail carriers to engage in multi-em-
ployer bargaining is the threat of the economic consequences of a
strike against a single carrier, combined with a belief that Congress
will intervene rather than permit a national rail strike.%* The belief
that the Congress would intervene to prevent a national strike, with
results favorable to management, was vindicated in 1963 when Con-
gress enacted a law to resolve the fireman dispute.® Congress also
enacted compulsory procedures to settle a shopcraft dispute in 1967.9°
Indeed, in 1967 the rail industry used the threat of a nationwide
strike in a single dispute to support its desire for permanent legislation
providing for compulsory arbitration.%

Rail labor has sought to preserve a fragmented bargaining struc-
ture on occasion. It apparently recognized management’s advantage
in forcing disputes to the industry-wide level, thereby enhancing the
prospect of congressional intervention.®” A former president of the
United Transportation Union (UTU), Charles Luna, takes credit for
conceiving the idea of selective strikes against individual railroads
participating in national negotiations. His objective was to exert eco-
nomic pressure, without the risk of congressional intervention which
might be favorable to management.®® In 1971, the UTU struck indi-

ISLATION AFFECTING COLLECTIVE BARGAINING IN THE RAILROAD AND AIRLINE
INDUSTRY: THE RalLwAY LABOR ACT AT FIFTY 17-18 (1976); Shils, supra note 89, at
37. But not all issues can be dealt with at the naticnal level. S¢¢ Brotherhood of R.R.
Trainmen v. Atlantic C.L.R.R., 383 F.2d 225 (D.C. Cir. 1967) (thousands of crew
consist agreements had been negotiated at the local level because of the history and
reality of crew consist bargaining in the rail industry which mitigated against a na-
tional crew consist rule). This leaves individual carriers vulnerable to strikes over a
multiplicity of issues involving many separate labor organizations.

92. Se¢ Bonanno Linen Serv,, Inc. v. NLRB, 102 S, Ct. 720, 723 n.3 (1982).

93. See Delaware & H. Ry. v. United Transp. Union, 450 F.2d 603, 612 (D.C.
Cir.), cert. denied, 403 U.S. 911 (1971) (vulnerability of individual carriers to strike).

94. See Pub. L. No. 88-108, 77 Stat. 132 (1963) (codified as amended at 45
U.S.C. §§ 151-157 (1976 & Supp. IV 1980)).

95. See Pub. L. No. 90-54, 81 Stat. 122 (1967) (codified as amended at 45 U.S.C.
§ 151 (1976 & Supp. IV 1980)). See also S. REP. NO. 292, 90th Cong., 1st Sess., re-
printed in 1967 U.S. Cope ConG. & Ap. NEws 1397.

96. See Hearings on the Railroad Labor Dispute before House Comm. on Interstate and
Foreign Commerce, 90th Cong., Ist Sess. 167 (1967) (testimony of J.E. Wolfe).

97. See F. WILNER, supra note 84, at 13, 16, 40.

98. /4 at 45-46, 48.
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vidual carriers engaged in national bargaining. This kind of selective
strike was found by the courts to be permissible, as long as its objec-
tive was to force an industry-wide settlement.?® Thus, the railroad
industry’s attempt at multi-employer bargaining was less than
successful.

B.  7he Penn Central Bankruptcy

The method which the managements of the New York Central
and Pennsylvania railroads chose to deal with these complex
problems was merger. But on June 21, 1970, only two years after its
much heralded merger, the Penn Central Transportation Company
filed a petition for bankruptcy in the United States District Court for
the Eastern District of Pennsylvania.!® Within six months, the trust-

99. Delaware & H. Ry. v. United Transp. Union, 450 F.2d 603, 619 (D.C. Cir.),
cert. denied, 403 U.S. 911 (1971). With the principal purpose of multi-employer bar-
gaining thus threatened, the industry responded with a system of strike insurance.
See Alton & S. Ry. v. Brotherhood of Ry., Airline & 8.8. Clerks, 99 L.R.R.M. (BNA)
2323 (D.D.C. 1978), af°d, No. 78-1607 (D.C. Cir. Sept. 15, 1978). The strike insur-
ance plan was held to permit the union in a single carrier strike to exert pressure on
all carriers participating in the insurance plan, involving something of a role reversal
from the 1971 selective strike controversy. See generally Perritt, Am I My Brothers
Keeper: Secondary Picketing Under the Norris-LaGuardia Aet, 68 GEO. L.J. 1191 (1980).

The difficulties of multi-employer bargaining are illustrated by the attempt of
three UTU general committees to withdraw from national negotiations over wage
proposals in late 1981. The National Railway Labor Council (NRLC) filed suit,
seeking to enjoin the UTU from withdrawing from national negotiations without the
consent of all the railroads represented by the NRLC. Complaint at 16, Atchison, T
& S.F. Ry. v. United Transp. Union, No. 82-0278 (D.D.C. Jan. 28, 1982). The UTU
had taken the position that the NRLC was insisting on dealing with “local issues”
involving work rules in the national negotiations, and that the UTU was entitled to
revert to local negotiations of associated wage issues to preserve its right to bargain
locally on issues historically handled at that level. Letter from F.A. Hardin to Row-
land K. Quinn (Jan. 12, 1982). The suit did not proceed to a conclusion, but was
withdrawn as a part of the 1982 UTU-NLRC collective bargaining agreement.

100. New Haven Inclusion Cases, 399 U.S. 392, 399 n.} (1970). Under § 77 of
the Bankruptcy Act, federal district courts had broad powers to protect the public
interest in continued rail service by restructuring ownership and creditor interests,
and even by compelling continued operation in the face of apparently hopeless losses.
11 U.S.C. § 205 (1976). See 399 U.S. at 420-21, 431; Connecticut Gen. Ins. Corp. v.
United States Ry. Ass’n, 383 F. Supp. 510, 536 (E.D. Pa.), rev’, 419 U.S. 102 (1974).
Section 77 was enacted to alleviate the problems associated with equity receiverships
of railroads. See generally 399 U.S. at 426-27. Section 77 had two purposes: the pro-
tection of creditors and shareholders of the insolvent carrier, and preservation of rail
service. /fd at 431.

Prior to the 1960’s, railroad insolvency usually was caused by an inability to
meet fixed debt service or debt maturities. /# 7z Penn Central Transp. Co., 384 F.
Supp. 895, 902 (Regional Rail Reorg. Ct. 1974). Income reorganization was possible
in these cases by restructuring debt and equity so that debt service and refinancing
could be accomplished with available income. The Penn Central bankruptcy, on the
other hand, involved an inability to pay taxes and operating expenses. /Z at 903.
Therefore, restructuring of debt and equity could not solve the problem. The reor-
ganization court would, of course, have the power to consider a restructuring of oper-
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ees of the Penn Central informed Congress that the railroad would
cease operating unless it received federal assistance in the form of loan
guarantees.'®' Congress responded with the Emergency Rail Services
Act of 1970, which provided up to $125 million in loan guarantee
authority.'02

Two years after filing for bankruptcy, the trustees filed a report
on the feasibility of reorganizing the Penn Central.!9® The trustees
concluded that the Penn Central could be reorganized, but only if
projections of increased freight traffic were accurate and the company
was permitted to reduce its labor costs, abandon its unproductive
lines, and receive full compensation for the losses it incurred by con-
tinuing passenger service.'4 ‘

ations so as to bring operating expenses within income. 399 U.S. at 421-22.
However, if neither the restructuring of debt and equity nor the restructuring of
operations can permit a railroad to cover operating expenses and cost of capital from
its income, the railroad is not “reorganizable on an income basis.”

In the absence of a prospect for an income-based reorganization based on net
operating income, there is no justification for continuing a reorganization proceed-
ing, unless at least one of the following conditions is met: 1) a reasonable prospect
that, because of streamlining, consolidations, and other changes in circumstances,
earning power and profitability can be restored; or 2) a reasonable prospect that the
public need for preserving the debtor’s railroad is such that it will be appropriated
for public use, and that the values inherent in its assernblage as an operating railroad
will be recognized and compensated. 383 F. Supp. at 537 (Fullam, J., concurring).
For example, in the New Haven bankruptcy, “[t]here were no earnings and no pros-
pects of any . . . . The alternatives were liquidation, nationalization, or merger.”
494 F.2d at 280.

It was not entirely clear what the reorganization court was supposed to do when
it determined that an income based reorganization was not feasible, and that neither
nationalization nor merger would occur. Presumably it was to dismiss the petition,
and let liquidation occur under an equity receivership. fn 72 Tennessee Central Ry.,
304 F. Supp. 789 (M.D. Tenn. 1969). But see /n re Lehigh Valley R.R., 558 F.2d 137,
142-43 (3d Cir. 1977) (district court with jurisdiction of estate of railroad in reorgani-
zation was authorized to continue railroad reorganization proceedings even when it
was no longer possible to reorganize the debtor as a railroad). See also S. REp. NoO.
989, 95th Cong., 2d Sess. 136, reprinted in 1978 U.S. CODE CONG. & AD. NEws 5787,
5922. The new Bankruptcy Act makes it clear that liquidation can occur under su-
pervision of the reorganization court. See 11 U.S.C. § 1174 (1978).

101. H.R. Rep. No. 1770, 91st Cong., 2d Sess. 1, reprinted in 1970 U.S. CODE
ConG. & An. NEws 5983.

102. Emergency Rail Services Act of 1970, Pub. L. No. 91-663, 84 Stat. 1975
(codified as amended at 45 U.S.C. §§ 661-669 (1976)). Some members of Congress
objected to the urgent, stop-gap character of the legislation, preferring that Congress
deal with the long-term problems of railroad bankruptcies. H.R. REp. No. 1770, 91st
Cong., 2d Sess. 8, reprinted tn 1970 U.S. CopE CONG. & AD. NEws at 5987-88.

103. [1972] 1011 Corp. REORG. REP. (CCH) 2476. The trustees filed their re-
port on February 15, 1972. /Z For a general discussion of the trustees’ attempt to
reorganize the Penn Central, see Langdon, The Struggle for Viabiltty: First by Penn Cen-
tral, Then by Conrail, 49 1.C.C. Prac. J. 374 (1980).

104. [1972] 1011 Corp. REORG. REP. (CCH) 2476. To achieve plant rationali-
zation, the trustees recommended that 9,000 of the 20,000 route miles operated by
the Penn Central should be abandoned. /4 at 2477, 2482, They suggested that un-
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On March 14, 1972, a month after the trustees filed their report,
the Penn Central announced that it would implement a crew consist
reform proposal by eliminating 6,000 of 18,000 conductor and brake-
men positions within two weeks.'> When the UTU threatened to
strike if this plan were implemented, President Nixon appointed an
emergency board to investigate the dispute within 30 days as required
by the Railway Labor Act.'% The emergency board recommended
further negotiations, which were unsucccessful, and by June 15, 1972
the parties had satisfied their legal obligations under the Railway La-
bor Act and were free to strike.!?7 First, however, they pursued legal
action. On December 22, 1972, the Penn Central trustees were given
permission by Judge Fullam to reduce crew size after providing four-

necessary labor costs could be reduced by eliminating 9,800 train and engine service
personnel that the railroad was required to employ under crew consist agreements
and state full crew laws. /d. at 2477, 2483. Finally, the trustees contemplated that
the Penn Central would continue to provide intercity passenger service in conjunc-
tion with Amtrak, and commuter service. /2. at 2477, 2483-84. Their report, how-
ever, projected an increased reimbursement of $87.2 million for the losses which Penn
Central would incur in providing these services. /7 If the necessary charges were
made by the end of 1973, the trustees projected that the railroad would begin gener-
ating sufficient income to begin to cover fixed charges in 1974. /2 at 2476. The
trustees further contemplated that by 1976 the company would generate $220-290
million to cover fixed charges. /2

105. S. REP. No. 18, 93d Cong., Ist Sess. 4, reprinted in 1973 U.S. Cong CONG. &
AD., NEws 1217, 1220.

106. /2. See also 45 U.S.C. § 160 (1976).

107. S. REp. No. 18, 93d Cong., 1st Sess. 4, reprinted in 1973 U.S. Cobpe CONG. &
AD. News at 1220. The Railway Labor Act provides a framework which is intended
to facilitate voluntary agreement between carriers and employees’ representatives.
Various steps are required by both parties before either may lawfully resort to eco-
nomic self-help over “major disputes,” which are those involving establishment of
new terms and conditions of employment. “Minor disputes,” in contrast, involve
interpretation of existing agreements. Elgin, J. & E.R.R. v. Burley, 325 U.S. 711,
722-27 (1945). First, if either party wishes to make a change in rates of pay, rules, or
working conditions, a 30-day written notice must be given. 45 U.S.C. § 156 (1976).
Second, if there is any dispute as to these suggested changes, the parties must confer
in an attempt to agree. /2 § 152. Third, if the conferences do not result in an agree-
ment on the matter, either party or both may invoke the services of the National
Mediation Board, or if the Board determines that a labor emergency exists, it may
proffer its services. /2 § 155. Fourth, if mediation is requested and fails, the Media-
tion Board must attempt to induce the parties to submit their controversy voluntarily
to arbitration. /2 Fifth, if mediation is unsuccessful and arbitration is refused by
one or both parties, then the Mediation Board shall give immediate notice that
mediatory efforts have failed and for the next 30 days neither party may make
changes in rates, pay, rules, or working conditions. /2 Sixth, if the conferences ter-
minate without a request for or proffer of the services of the Mediation Board, the
carrier or the labor organization may legally alter the status quo after 10 days. /4
§ 156. Only after the 30 day “cooling off”” period or the 10 day waiting period after
the conferences have terminated, may either party change the status quo and resort
to self-help. /2 § 155. Throughout this process each party has a judicially enforcea-
ble duty to exert every reasonable effort to make and maintain agreements and to
settle all disputes. /. § 152.
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teen days notice.'°® Two months later, the Penn Central announced
that it would implement its plan to reduce crew size at 12:01 a.m. on
February 8, 1973. The UTU promptly struck.!%®

On the same day that the strike broke out, both houses of Con-
gress passed a joint resolution aimed at restoring the status quo that
existed prior to Penn Central’s implementation of its plan to decrease
crew size.''9 The resolution prohibited implementation of the crew
consist change and any lock-outs or strikes over this issue until May 9,
1973.11" Just one day later, on February 9, 1973, President Nixon
signed this joint resolution into law.!'? The committee report accom-
panying the legislation concluded that the labor dispute could not be
resolved without comprehensive proposals that would make it possi-
ble to preserve essential rail transportation in the affected areas.!''®
Accordingly, the legislation also required the Secretary of Transpor-
tation to submit to Congress within 45 days a “full and comprehen-
sive plan for the preservation of essential rail transportation services
in the Northeast section of the Nation.”!!*

108. Order No. 1033, [1972] 1011 Corp. REORG. REP. (CCH) 4338; Se¢ Petition
of the Trustees to Promulgate the New Crew Consist Rule, [1972] 1011 Corp.
ReoORG. REp. (CCH) 4277. For a general history of these events, see S. REp. No. 18,
93d Cong., st Sess., reprinted in 1973 U.S. Cone CONG. & Ap. NEws 1217.

109. S. Rep. No. 18, 93d Cong., Ist Sess. 6, reprinted in 1973 U.S. Conke CONG. &
AD. NEws 1217, 1222,

110. See id at 1, reprinted 1n 1973 U.S. ConE CONG. & Ap. NEws at 1217,

111. /& The quick congressional response to this threatened rail strike is fre-
quently interpreted to mean that Congress will not permit a major railroad strike to
occur. The result is a sort of tripartite bargaining among Labor, Management and
Congress over labor issues. Another conclusion that can be drawn from this entire
incident is that the Penn Central trustees purposefully created a labor crisis in order
to stimulate the government to address the overall problem posed by the Penn Cen-
tral bankruptcy. Regardless of the cause of the crew consist crisis, it certainly had the
effect of prompting a general governmental response to the Penn Central
bankruptcy.

112. Pub. L. No. 93-5, 87 Stat. 5 (1973).

113. S. REp. No. 18, 93d Cong., 1st Sess. 2, reprinted in 1973 U.S. Conk Cong. &
AD. NEWS at 1218.

114. Pub. L. No. 93-5, § 2, 87 Stat. 5, 6 (1973).

At about the same time Congress concluded that a federal plan was necessary to
save the Penn Central. Judge Fullam tentatively concluded that the Penn Central
estate would have to be liquidated unless the government acted. On March 6, 1973,
the reorganization court entered an order extending the deadline for filing the reor-
ganization plan from April 1 to July 21, 1973. /r 7e Penn Central Transp. Co., 355 F.
Supp. 1343 (E.D. Pa. 1973). The court noted that little progress had been made in
achieving the three changes which the trustees had decided were necessary for a suc-
cessful reorganization, and that the railroad had continued to operate only because of
such short-term measures to conserve cash as deferring maintenance and certain
wage increases. /7. at 1349. However, the court took note of the ongoing congres-
sional action, and concluded that the government should be given more time to act.

Id. at 1346.
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On July 5, 1973, the trustees filed a reorganization plan with the
Interstate Commerce Commission (ICC). This plan proposed cessa-
tion of rail service unless properties forming an 11,000 mile “core sys-
tem’ could be sold to other railroads.!'> In addition, it concluded
that even if a sale could be effected, substantial federal financial
assistance would be required, the burden of operating passenger serv-
ice would have to be removed, and changes would have to be made in
labor agreements, particularly those respecting crew consist.!''6 The
plan anticipated a need for federal financial assistance to cover the
labor protection payments that were required by existing collective
bargaining agreements with employees who would be displaced by
plant rationalization.!!?

The Department of Transportation (DOT) urged the ICC to ad-
vise the reorganization court that reorganization of the Penn Central
was not feasible.!!'® Instead, the Nixon Administration believed that
Congress should enact legislation to permit the rationalization of all
northeast railroads into an efficient system.!!? The DOT envisioned a
legislative solution providing for a new entity within which route
structures could be rationalized and work rules changed, with possi-
ble federal funding of labor protection expenses.!2°

The ICC rejected the trustees’ reorganization plan as not meet-
ing the requirements of the Bankruptcy Act.!?! It suggested that the
federal government assume responsibility for labor protection obliga-
tions, but only for those employees who agreed to changes in work
rules.'?? The ICC also concluded that the railroad must be relieved
of passenger service losses, and announced the commencement of
public hearings aimed at determining the best way to solve this
problem. 123

III. THE CONRAIL SOLUTION
A. The Regional Rail Reorganization Act of 1973

Throughout the three years following the Penn Central bank-

115. [1972] 1002 Corp. REORG. REP. (CCH) 100.

116. /2 at 89-90.

117. Judge Friendly later took judicial notice that one of the causes of the Penn
Central “debacle” was the cost of labor protection. /# re Penn Central Transp. Co.,
384 F. Supp. 895, 910 n.20 (Regional Rail Reorg. Ct. 1974).

118. [1972] 1002 Corp. REORG. REP. (CCH) 97.

119. /4

120. /4 at 98.

121. See Penn Central Transp. Co.—Reorganization, 347 1.C.C. 45 (1973).

122. [1972] 1002 Core. REORG. REP. (CCH) 100, 106.

123. /d at 112.

HeinOnline -- 28 Vill. L. Rev. 297 1982-1983



298 ViLLANOVA Law REVIEW [Vol. 28: p. 271

ruptcy, both houses of Congress held hearings on the bankruptcy and
on legislative proposals to solve the underlying problems confronting
the railroad industry, particularly those lines in the Northeast.!2+

Financial problems plagued the northeastern railroads and Con-
gress was confronted not only with the bankruptcy of the Penn Cen-
tral, but also with the bankruptcy of seven smaller northeastern
railroads. In the period between 1967 and 1973, the Central of New
Jersey, the Boston & Maine, the Lehigh Valley, the Reading, the Le-
high & Hudson, the Erie Lackawanna, and the Ann Arbor all suc-
cumbed to bankruptcy.!?> Despite the pervasiveness of the industry’s
economic problems, Congress delayed in formulating a legislative
response.

Finally, however, events of 1973, beginning with the threatened
strike in February!?6 and culminating in the presentation of the Penn
Central trustees’ dire reorganization plan in July,'?? aroused in Con-
gress a new sense of urgency to create a coherent legislative plan for
dealing with the northeast rail problem.!282. On February 27, 1973, for
instance, Senator Hartke introduced a bill'?? that would have estab-
lished a nonprofit government corporation to own and maintain rail-
road rights of way over which railroads could operate.'3¢ The bill
envisioned that this government ownership would begin with the
bankrupt carriers of the Northeast but it could later be expanded to

124. 1972 SENATE COMMERCE COMM. REPORT, supra note 71 (report analyzing
the financial collapse of the Penn Central). This study called for the creation of a
Northeast Transportation Authority to propose the best regional industry structure
which might take over operations of the bankrupt railroads. It paid little attention to
passenger service or labor issues and did not identify them as important issues related
to the future of the Penn Central. /£ at 205-08. Instead, the 350 page study focused
most of its attention on management and financial policies of the Penn Central.

125. Regional Rail Reorganization Act Cases, 419 U.S. 102, 108-09 n.3 (1974).

126. See notes 109-12 and accompanying text sugra.

127. For a discussion of the trustees’ reorganization proposal, see notes 115-17
and accompanying text supra.

128. See alse J. HARR, THE GREAT RaiLway CRISIS: AN ADMINISTRATIVE His-
TORY OF THE UNITED STATES RalL.way AssOCIATION 178 (1978). Harr also credits
the judicial process, and particularly Judge Fullam, with prompting legislative ac-
tion: “[T)he real pressure had been applied by an astute federal judge in Philadel-
phia with his clear and repeated messages that a resolution could not be postponed
indefinitely or he would have to move to liquidate the Penn Central.” /& On March
6, 1973, for instance, Judge Fullam issued an order that required the Penn Central
trustees either to file a reorganization plan or a proposal to liquidate the railroad. /n
re Penn Central Transp. Co., 355 F. Supp. 1343 (E.D. Pa. 1973).

129. See S. 1031, 93d Cong., 1st Sess., 119 CONG. REC. 5601 (1973). Similar bills
were introduced in the House. Sez H.R. 4897, 93d Cong. 1st Sess., 119 Conc. REC.
5979 (1973); H.R. 5822, 93d Cong., Ist Sess., 119 Cong. REC. 8673 (1973).

130. Hearings on S. 103/ Before the Surface Transportation Subcomm. of the Senate Comm.
on Commerce, 93d Cong., Ist Sess., 1-52 (1973) [hereinafter cited as Hearings on S.
1031].
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include the properties of profitable railroads.!3!

On March 26, 1973, the Nixon Administration submitted a re-
structuring bill for the northeast rail system that would have estab-
lished a Northeast Railroad Corporation to purchase rail lines from
bankrupt carriers and then operate some of these lines within a core
system designated by the Secretary of Transportation.!32 This bill
also would have permitted accelerated abandonments of properties
that had not been designated by the Secretary.!33

Various labor organizations offered different proposals. The
UTU, for instance, proposed the establishment of a “North East
Transportation Commission,” consisting of representatives of ship-
pers, labor, railroads, consumers, and state governments who would
be appointed by the chairmen of House and Senate commerce com-
mittees.!3* The Commission would have been empowered to design
new transportation systems in the region, to provide for consolida-
tions and funding, and to establish one or more private corporations
to operate the new systems.'3> The Brotherhood of Railway and Air-
line Clerks (BRAC), on the other hand, proposed the establishment of
a Federal Railroad Transportation Authority, that would take over
the railroad operations of the bankrupt carriers.!3¢ BRAC’s proposal
also would have prohibited abandonments for one year; at the end of
this year, abandonments could be accomplished only under existing
ICC procedures.!37

The ICC also proposed legislation which Representative Dingell
introduced on April 4, 1973.138 This bill provided for a three-year
lease of rail lines by bankrupt carriers to the United States.!3® The
ICC would then develop a “Federal-Aid railroad system,” composed
of those main lines, yards, and terminals located in the northeast re-
gion which were best suited for inclusion in an integrated rail sys-

131. S. 1031, 93d Cong., 1st Sess., 119 CONG. REC. 5601 (1973). One aspect of
government ownership that made it attractive was that it would permit rail and
truck subsidies to be equalized. The expenditures on interstate highways gave trucks
their rights of way at low cost, sharpening their competitive edge against private
roads. 119 ConG. REcC. at 5606 (referring to § 403 of Senate Bill 1031).

132. Hearings on S. 1031, supra note 130, at 261-64.

133. Jd. at 263.

134. /4. at 556-60 (testimony of Al H. Chesser).

135. /d. at 559.

136. 74 at 590-604 (testimony of C.L. Dennis).

137. /4 at 603.

138. H.R. 6591, 93d Cong., Ist Sess., 119 ConG. REc. 70 (1973).

139, Hearings on H.R. 6597 Before the Subcomm. on Transportation and Aeronautics of the
House Comm. on Interstate and Foreign Commerce , 93d Cong., st Sess., 8 (1973) (referring
to § 201 of H.R. 6591).
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tem.'*0 The bill also proposed the expenditure of $800 million for the
reimbursement of carriers for specific rehabilitation projects approved
by the ICC.!*! Still another proposal by Representative Eckhardt
called for the creation of a federal agency to take over and directly
operate the properties of the Penn Central.'#?

. With these proposals before it, Congress finally enacted the Re-
gional Rail Reorganization Act of 1973 (the 1973 Act).'** This Act
called for the creation of two new entities: the United States Railway
Association (USRA) and the Consolidated Rail Corporation (Con-
rail).'** The USRA, a nonprofit government association, was estab-
lished by Congress to prepare and implement a plan for reorganizing
rail service in the Northeast and Midwest.'*®> One of USRA’s major
responsibilities, therefore, was preparing a “Final System Plan”
which was to serve as the basis for reorganization of railroads in that
region.'*® In particular, the USRA was required by the 1973 Act to
designate in its plan certain properties which were to be transferred
from bankrupt carriers to Conrail. Conrail, as a private, but govern-
ment supported, corporation, would operate rail service on the trans-
ferred properties. It was to issue securities to the estates of the
bankrupt railroads in exchange for their properties.!*’

To create a more rational, economically-viable industry strue-
ture, the Act authorized expedited discontinuance of service and
abandonment of those lines which were not included in the Final Sys-
tem Plan. But if states or localities wished to continue service over
these lines, they could receive a federal subsidy.!*® As an additional
financial boost, the 1973 Act authorized the expenditure of $250 mil-
lion for a government-funded employee protection program to guar-

140. /2. at 20 (referring to § 301 of H.R. 6591).
141, /2. at 28 (referring to § 314 of H.R. 6591).
142, H.J. REs. 50, 93d Cong., Ist Sess., 119 ConG. Rec. 70 (1973).

143. Pub. L. No. 93-236, 87 Stat. 985 (1974) (codified amended at 45 U.S.C.
§ 701-794 (1976)).

144. For a general overview of this Act, see /n ¢ Penn Central Transp. Co., 384
F. Supp. 895, 904 (Regional Rail Reorg. Ct. 1974).

145. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, §§ 201-202,
87 Stat. 985 (1974) (codified as amended at 45 U.S.C. §§ 711-712 (1976)).

146. /4. § 206 (codified as amended at 45 U.S.C. § 716 (1976)). The plan was
subject to congressional veto after comment by the ICC and DOT. /Z

147. /d. The Act also provided funding for continued operations by the bank-
rupt railroads until Conrail could take over. See /n re Penn Central Transp. Co., 384
F. Supp. 893, 909 (Regional Rail Reorg. Ct. 1974). For a discussion of the transfer of

securities, see text accompanying note 152 infra.

148. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, § 304, 87
Stat. 985 (1974) (codified as amended at 45 U.S.C. § 744 (1976)).

HeinOnline -- 28 Vill. L. Rev. 300 1982-1983



1982-83] RESPONSE TO NORTHEAST RAIL CRIsIs 301

antee compensation of employees of the bankrupt railroads.!#® This
funding was necessary because Conrail was required to offer employ-
ment to all bankrupt railroad employees and to assume the collective
bargaining agreements that had been negotiated by the bankrupt
railroads.1%0

1. Constitutional Challenges to the Regional Rail Reorganization Act of
1973

In enacting the Regional Rail Reorganization Act of 1973, Con-
gress was, in effect, attempting to solve the northeast rail problem by
supplementing the provisions of section 77 of the Bankruptcy Act
with new legislation.!®! The basic approach of the 1973 Act was sim-
ple. Conrail was to receive those rail properties which the USRA des-
ignated to it in the Final System Plan, and, in return, the estates of

149. /d. §§ 501-509 (codified as amended at 45 U.S.C. §§ 771-779 (1976)) (re-
pealed 1981).

150. /2 § 502 (codified as amended at 45 U.S.C. § 772 (1976)) (repealed 1981).

There was general agreement between Secretary of Transportation Brinegar and
members of Congress on the need to assure reasonable protection to employees ad-
versely affected by reorganization of the bankrupt railroads by providing public
funding for at least part of the costs of this protection. See S. REp. No. 601, 93d
Cong., Ist Sess. 126-29, 139-44, reprinted in 1973 U.S. CopE CONG. & AD. NEWS 3242
3294-97, 3304-06 (letter from Secretary of Transportation Brinegar to Senators
Magnuson and Cotton (Nov. 13, 1973)) (statement of Senators Cotton, Griffin, Cook
and Beall). Ser afso H. REP. NO. 620, 93d Cong., 1Ist Sess. 102 (1973) [hereinafter
cited as the 1973 AcT House REPORT] (supplemental views of Representatives De-
vine, Harvey, Collins and Heinz).

The DOT and congressional Republicans, however, objected to the legislative
enactment of the detailed life-time protection formula worked out among the repre-
sentatives of the labor unions and the Union Pacific and Southern railroads. See S.
REep. No. 601, 93d Cong., Ist Sess. 139, reprinied in 1973 U.S. CoDE CONG. & AD.
NEws at 3304 (statement of Senators Cotton, Griffin, Cook and Beall). Secretary of
Transportation Brinegar suggested that the legislation should contain general princi-
ples for labor protection that would allow labor and the management of the new
railroad to work out necessary details, See i, at 127-28, reprinted in 1973 U.S. CoDE
ConNG. & AD. NEws at 3295-96 (letter from Secretary Brinegar to Senators
Magnuson and Cotton (Nov. 13, 1973)). More specificaily, Secretary Brinegar sug-
gested that the period of employee protection payments would not exceed six years
after the conveyance of rail properties to Conrail. In addition, Secretary Brinegar
suggested that a procedure should be established that would assure the achievement
of only the initial collective bargaining agreements between Conrail and the labor
unions. /d. at 129, reprinted in 1973 U.S. CobE CONG. & AD. NEws at 3296. Other-
wise, Gongress might be called upon to settle disputes over “consolidation of the
many differing and restrictive working agreements of the six bankrupt railroads.” /4.
A provision in the Senate Bill directing the secretary to study work rules and their
possible effect on the consolidation of rail operations was deleted by the Conference
Committee. CONF. REP. NO. 744, 93d Cong., st Sess., reprinted in 1973 U.S. CODE
Cong. & Ap. NEws at 3337.

151. Regional Rail Reorganization Act Cases, 419 U.S. 102, 109 (1974).
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the bankrupt railroads were to receive Conrail securities.!5?

The judicial scheme that the 1973 Act created to oversee this
conveyance process was slightly more complicated.!”> Under the
1973 Act, all railroads that were involved in section 77 reorganization
proceedings in district courts were to remain under the jurisdiction of
the district courts until two determinations were made:'%* 1) whether
the railroads were reorganizable on an income basis under section 77
of the Bankruptcy Act;!*® and 2) whether the 1973 Act provided an
alternative to the bankruptcy law that was “fair and equitable.”'%¢

If the district courts decided that the railroads should be reorga-
nized under the 1973 Act, then a new Special Court, endowed with
broad judicial powers by the Act, was to superintend the process.'?’

152. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236,
§ 206(d)(1), 87 Stat. 985, 996 (1974) (codified as amended at 45 U.S.C. § 716 (1976)).

153. For a general overview of this scheme, see J. HARR, supre note 128, at 246-
51. :

154. Regional Rail Reorganization Act Cases, 419 U.S. 102, 109 (1974).

155. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, § 207(b),
87 Stat. 985, 998 (1974) (codified as amended at 45 U.S.C. § 717(b) (1976)).

156. /4. The district courts were required to make this determination within 180
days of January 2, 1974. /& Ses also Regional Rail Reorganization Act Cases, 419
U.S. 102, 110 (1974).

The terms “fair” and “equitable” have been applied to the substantive elements
of a reorganization plan. See /n re Penn Central Transp. Co., 384 F. Supp. 895, 916
n.28 (Regional Rail Reorg. Ct. 1974). They are terms of art whose meaning has
developed through judicial interpretation in the field of equity receivership reorgani-
zations. See Case v. Los Angeles Lumber Prods. Co., 308 U.S. 106, 115 (1939). In
equity reorganization law, the term “fair and equitable” described a requirement
that claims of the insolvent corporation’s creditors were to be given priority over
claims of its shareholders to the proceeds of liquidation or the interests of the reorga-
nized corporation. /2. at 116-17 (citing Kansas City Terminal Ry. v. Central Union
Trust Co., 271 U.S. 445, 455 (1926)). Practical arrangements and securities other
than income bonds or preferred stock may satisfy the “fair and equitable” test so long
as it is recognized that the creditor’s rights are superior to those of the shareholders
against the full value of the debtor corporation and these creditors are offered a fair
opportunity to avail themselves of the right. Kansas City Terminal Ry. v. Central
Union Trust Co., 271 U.S. 445, 454-55 (1926).

The 1973 Act required that the terms “fair and equitable” should be applied to
a procedure or “process,” an approach that differed from early use of these terms. See
384 F. Supp. at 916 n.28. In applying the standards of this Act, courts have inter-
preted “fairness” to mean that the value of securities and other benefits which were
given to the rail estates at the time of conveyance in exchange for their rail properties
must be equal to the “constitutional minimum.” /. at 928-29,

157. Section 209(b) of the 1973 Act provided for the establishment of a Special
Court with exclusive jurisdiction to review the Final System Plan and any suit chal-
lenging actions of the USRA or the constitutionality of the Act. Se¢ Regional Rail
Reorganization Act of 1973, Pub. L. No. 93-236, § 209(b), 87 Stat. 985, 999-1000
{1974) (codified at 45 U.S.C. § 719(b)(e) (1976)). The Special Court was to be a
three-judge district court established by the judicial panel on multi-district litigation
as authorized by 28 U.S.C. § 1407 (1976). Three eminent judges with experience in
reorganization proceedings were appointed to this court: Judge Henry J. Friendly
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The USRA, for instance, was required to submit its Final System
Plan to the Special Court which then had exclusive jurisdiction over
any proceedings arising under this plan.!®® The Special Court also
was required to determine whether the conveyance of rail properties
to Conrail was in the public interest and whether it would be fair and
equitable to the railroad estates.'®® In general, the 1973 Act differed
significantly from reorganization under section 77 of the Bankruptcy
Act because the 1973 Act provided for a conveyance prior to any ju-
dicial determination that the creditors would be adequately
compensated.'60

Uncertainty soon developed over the constitutionality of this
general scheme. A split developed among district courts over whether
the 1973 Act established a process of reorganization that was fair and
equitable to the railroad estates. The most significant constitutional
challenges focused on the “conveyance taking” and “erosion taking”
arguments.'6! Specifically, some creditors of the bankrupt railroads

{(Second Circuit); Judge Carl McGowan (D.C. Circuit); Judge Roszel Thomsen
(Maryland District). See J. HARR, supra note 128, at 248.

158. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, § 209(c), 87
Stat. 985, 999 (1974) (codified as amended at 45 U.S.C. § 719(c){e) (1976)).

159. /4. at § 303(c) (codified as amended at 45 U.S.C. § 743(c) (1976)).

160. Regional Rail Reorganization Act Cases, 419 U.S. 102, 115 (1974).

161. See :d. In the Kegional! Rarl Reorganization Act Cases, the plaintiffs, major
creditors and the holding company of the Penn Central, as trustees of Penn Central,
contended that the taking of Penn Central’s rail properties without just compensa-
tion violated their fifth amendment rights in two respects. First, the creditors argued
that 1o compel continued operation of the railroads pending implementation of the
Final System Plan violated their due process rights guaranteed under the fifth
amendment. /Z at 117-18 (citing Connecticut Gen. Ins. Corp. v. United States Ry.
Ass’n, 383 F. Supp. 510, 525 (E.D. Pa. 1974)). The Supreme Court referred to this as
the “erosion taking” issue. Since under § 207(b) of the 1973 Act only those properties
which were not reorganizable were to be transferred to Conrail, these were the only
properties which were compelled to operate. Se¢ Regional Rail Reorganization Act
of 1973, Pub. L. No. 93-236, § 207(b}, 87 Stat. 985, 994 (1974) (codified at 45 U.S.C.
§ 716(c)(1) (1976)).

A line of cases has held that a railroad may be ordered to continue service for a
reasonable time while the reorganization court or commission explores alternatives
even though the railroad will suffer loses and the creditor’s security is thereby eroded.
See In re Chicago, M., 8t. P. & P. R.R., 611 F.2d 662, 667 (7th Cir. 1979). Courts
have also concluded, however, that the fifth amendment rights of those with a secur-
ity interest in the enterprise are violated when a railroad is forced to continue opera-
tions indefinitely at a loss so that the public may be served. /& at 666-67 (citing
Brooks-Scanlon Co. v. Railroad Comm’n, 251 U.S. 396 (1970) (fourteenth amend-
ment). Se¢ also In re Penn Central Transp. Co., 494 F.2d 270, 278-81 (3d Cir. 1974)
(discussing the continued viability of the Brooks-Scanlon principle in the context of the
fifth as well as the fourteenth amendment). In such circumstances, operating losses
can be financed by new debt or equity with a priority over existing creditors or share-
holders, by drawing down liquid assets such as cash, or by failing to maintain assets.
Any of these methods reduces the economic value of the interests of the existing
claimants. The first method reduces their relative claims to income or to liquidation
proceeds. The second and third methods reduce the value of the enterprise. See fn re
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argued that the 1973 Act violated the fifth amendment on at least
two grounds: 1) the requirement that rail properties be conveyed to
Conrail in exchange for its securities rather than for cash amounted
to an unjust taking of property without adequate compensation; and
2) the requirement that rail service be maintained until adoption of
the Final System Plan without any provision for compensation for the
erosion in value of the rail properties during this time was likewise an
unconstitutional taking of property.!6?

Two reorganization courts concluded that the Act provided a
fair and equitable procedure and thus ordered reorganization of the
railroads under their jurisdiction according to the provisions of the
1973 Act.'3 Three other reorganization courts, however, concluded
that the 1973 Act did not provide a fair and equitable process.'®*
These latter decisions were subsequently reversed by the Special
Court in September of 1974 when it held that the 1973 Act did not
violate the fifth amendment by requiring the surrender of rail proper-
ties to Conrail in exchange for Conrail securities.!'®> The Special
Court conceded that because Conrail’s financial prospects seemed
doubtful, its securities alone might not be adequate compensation for
the rail properties that the 1973 Act required to be surrended to it.'6¢
The court concluded, however, that if these securities were buttressed
by the possibility of a Tucker Act judgment against the United States
for any shortfall in compensation, then constitutional standards
would be satisfied. 67

Three months later, most doubts about the constitutionality of

Penn Central Transp. Co., 355 F. Supp. 1343, 1345 (E.D. Pa. 1973). For an addi-
tional discussion of the erosion taking issue, see note 169 nfra.

The creditors also asserted that the 1973 Act was basically an eminent domain
statute, and because compensation was in the form of stock in the improved Conrail
rather than in the form of cash, such conveyance would necessarily work an unconsti-
tutional taking of property without just compensation. Regional Rail Reorganiza-
tion Cases, 419 U.S. 102, 137 (1974). The Supreme Court referred to this argument
as the “conveyance taking” issue. /2 at 118.

162. Connecticut Gen. Ins. Corp. v. United States Ry. Ass’n, 383 F. Supp., 510,
513 (E.D. Pa.), rev’d, 419 U.S. 102 (1974).

163. Regional Rail Reorganization Act Cases, 419 U.S. 102, 110 n.6 (1974) (cit-
ing /n r¢ Reading Co., 378 F. Supp. 481 (E.D. Pa. 1974)).

164. /d. (citing /n r¢ Penn Central Transp. Co., 382 F. Supp. 856 (E.D. Pa.
1974); /n re Lehigh Valley R. Co., 382 F. Supp. 854 (E.D. Pa. 1974); /n r¢ Penn
Central Transp. Co. (Secondary Debtors), 382 F. Supp. 821 (E.D. Pa. 1974); /n re
Lehigh & H. R. Co., 377 F. Supp. 475 (S.D.N.Y. 1974)).

165. /n re Penn Central Transp. Co., 384 F. Supp. 895 (Regional Rail Reorg. Ct.
1974).

166. /a. at 938.

167. /& at 932. For the relevant provisions of the Tucker Act, see 28 U.S.C.
§ 1491 (1976). For general discussion of a Tucker Act remedy, see notes 169-70 snfra.
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the procedures under the 1973 Act were alleviated when the Supreme
Court!%® reversed a three-judge district court decision that the 1973
Act was unconstitutional because it required the continued operation
of bankrupt railroads pending adoption of the Final System Plan.!6?
In reversing this decision, the Supreme Court upheld the constitution-
ality of the 1973 Act on the theory that a Tucker Act remedy was in
fact available to provide compensation for any erosion in value dur-
ing the interim period prior to the adoption of the Final System
Plan.'70

168. Regional Rail Reorganization Act Cases, 419 U.S. 102 (1974).

169. Connecticut Gen. Ins. Corp. v. United States Ry. Ass’n, 383 F. Supp. 510,
530 (E.D. Pa.),revd, 419 U.S. 102 (1974). The action was brought by creditors of the
Penn Central and was heard by a three-judge court pursuant to 28 U.S.C. §§ 2282,
2284 (1976). The district court initially decided that the plaintiffs’ conveyance tak-
ing claim must fail for lack of ripeness. 383 F. Supp. at 517. The court began its
analysis of the “erosion taking” issue by noting that Penn Central had been deter-
mined not to be reorganizable on an income basis within a reasonable time under
§ 77 of the Bankruptcy Act. Judge Aldisert reviewed the magnitude of the losses
incurred during the reorganization process and impliedly determined that they were
substantially greater than the funding authorized or appropriated pursuant to the
1973 Act for interim operations. /2 at 521-22. The court’s task was made easier by
the defendants’ acknowledgment that an unconstitutional erosion taking would occur
unless an implied remedy were available for just compensation from the United
States under the Tucker Act. Ses id at 525 (citing 28 U.S.C. § 1491 (1976)). But the
court declined to “read a Tucker Act remedy into the [1973] act” and held § 304(f),
which required mandatory interim operations, and § 207(b), which precluded liqui-
dation under § 77 of the Bankruptcy Act, to be constitutionally defective. /4 at 529-
30. Accordingly, it enjoined the USRA from certifying a Final System Plan to the
Special Court pursuant to § 209(c). /2 In a concurring opinion, Judge Fullam
voiced his concern “that the constitutional validity of uncompensated interim erosion
cannot be properly decided except in the light of the constitutionality of the ultimate
result which implementation of the Act would produce.” /4 at 532 (Fullam, J., con-
curring). In other words, he found it necessary to address the conveyance taking issue
in order to decide the erosion taking issue. Judge Fullam stated:

[T]he fact that the statute does not provide compensation for interim ero-

sion as such would not necessarily render the statute unconstitutional if

there is reasonable present assurance that the end result of the statutory

process would be the receipt of consideration for the assets and other bene-

fits in amounts equaling at least liquidation value plus interim erosion.
1d at 532-33 (Fullam, J., concurring).
Judge Fullam determined that the value of the Conrail stock to be received in ex-
change for the rail properties of Penn Central was too uncertain .to permit a conclu-
sion that a deficiency judgment would not be required to satisfy the just
compensation standard of the fifth amendment. /2 at 540-41 (Fullam, ]., concur-
ring). He agreed that a Tucker Act remedy was not assured under the Act, and,
moreover, expressed doubts about the adequacy of such a remedy should it be avail-
able. /d. at 541-42. He therefore concurred in the result reached by the majority.

170. Regional Rail Reorganization Act Cases, 419 U.S. 102, 121 (1974). The
Supreme Court concluded that a Tucker Act remedy was available to provide just
compensation for any erosion taking effected by the 1973 Act. /2. at 136. The Court
also decided that the conveyance taking issues were ripe for adjudication. /2 at 145.
The Court characterized the conveyance taking arguments as resting on assertions
that an eminent domain statute which provides for compensation in the form of
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2. The Final System Plan

The USRA began its work in the midst of these legal controver-
sies. [t was incorporated by Congress on February 1, 1974, for the
primary purpose of preparing and implementing a “Final System
Plan” for the reorganization of the rail service in the Northeast. The
USRA was first required to develop a Preliminary System Plan and
after recruiting key personnel, began to explore possibilities for that
plan.'”! By September, the USRA Board concluded that there were
at least five options for reforming the structure of the bankrupt rail-
roads. These five basic options were 1) merger of the bankrupt rail-
roads into a single new entity called Conrail; 2) establishment of a
new railroad from the “best” pieces of the bankrupt carriers west of
the Allegheny Mountains, and the provision of government subsidies
to eastern facilities so that they could provide terminal services to all
railroads; 3) creation of two or more medium-sized carriers in the re-
gion; 4) allocation of the bankrupt carriers’ essential services to profit-
able freight railroads, Amtrak, and local commuter authorities; and
5) establishment of a government entity that would own the rights of
way over which Conrail, as a private company, would operate.!’?
The USRA Board decided to study the economic possibilities of the
Conrail option in detail so that it could be compared to the remain-

“stock of an unproved entity” rather than in cash violates the fifth amendment. /
at 137. First, the Court concluded that a Tucker Act remedy would be available for
any deficiency in the consideration paid for rail properties for the same reasons it
would be available to cure erosion taking problems. /2. at 148. The Court concluded
that compensation in the form of stock was permissible under the 1973 Act without
deciding whether it was an eminent domain statute or a reorganization statute. /2 at
152-54. It did not deny the possibility that the value of the stock received might be
less than the minimum constitutional value, but it concluded that recourse to a
Tucker Act suit in the Court of Claims for a cash award to cover any constitutional
shortfall assured that just compensation would be received. /. at 155.

171. J. HARR, supra note 128, at 209-33. Under the 1973 Act, the USRA was
required to release its Preliminary System Plan within 300 days after January 2,
1974. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, § 207, 87 Stat.
985, 998 (1974). Subsequently, Congress extended by 120 days the deadlines for sub-
mission of the Final System Plan contained in the 1973 Act because of a 4 month
delay in the commencement of USRA operations. Regional Rail Reorganization
Act—Extension, Pub. L. No. 93-488, 88 Stat. 1464 (1974) (codified at 45 U.S.C.
§ 717(a)(1) (1976)).

172, J. HARR, supra note 128, at 295-97. See also /n re Penn Central Transp. Co.,
384 F. Supp. 895, 958-59 (Regional Rail Reorg. Ct. 1974) (describing the 5 structural
alternatives as follows: 1) Conrail; 2) Eastern Seaboard Feeder Systems; 3) Moder-
ate-sized carriers (Multi-Conrail); 4) Controlled Liquidation; and 5) Separate Fixed
Plant Entity); Hillman, 74s Making of Conrail, 45 1.C.C. Prac. J., Nov.-Dec. 1977, at
18, 20 (describing the 5 structural alternatives as 1) The Atlantic Coast Firewall Con-
cept; 2) The North/South Split; 3) The MARC-EL/Conrail Plan; 4) Controlled Lig-
uidation; and 5) Outright Government Ownership of all System Rights of Way and
Their Release to Conrail Alternative).
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ing four options.!”?

In formulating its Preliminary System Plan, the USRA focused
little attention on the general passenger service problem.!”* Rather,
it analyzed the passenger service problem only within the context of
freight service.!'’”> This was because USRA’s main concern was to
find a way to allocate costs between freight and passenger operations
that would prevent the passenger operations from financially drain-
ing the more profitable freight operations.'’®

Labor issues received even less USRA scrutiny.!'”” The USRA
staff prepared a series of papers proposing, among other things, that
studies of work rule changes should be undertaken as part of the plan-
ning process, and that labor agreements to implement the Final Sys-
tem Plan should be developed, and perhaps negotiated.!’® Although
the DOT and the Treasury department hoped for a strong USRA
stand on work rules,!”? the USRA Board ultimately rejected this pos-
sibility. Apparently the USRA was concerned that if it called for re-
form of work rules, the relationship between labor and the
management of the bankrupts would be disrupted. In addition, it
was concerned that an ambitious approach to the labor problem

173. J. HARR, supra note 128, at 297. Pursuant to the requirements of the 1973
Act, the USRA staff was directed by the Board to consult with the Attorney General
and with the Federal Trade Commission in considering the options. /2

174. /4 at 341. The passenger operations of the northeastern railroads were
notorious money-losers. /& See notes 21, 58-69 and accompanying text supra. The
bankrupts supplied the track and ran the trains for the preponderance of intercity
and computer passenger service in the 17-state region. J. HARR, supra note 128, at
342-43.

175. J. HARR, supra note 128, at 345. Harr suggests that three factors led to the
subordination of passenger considerations to freight considerations in USRA’s analy-
sis; 1) the DOT was already conducting a study on the problem and the USRA did
not wish a confrontation by delving into the area; 2) the transfer of the head of the
office in charge of passenger studies to another department; and 3) difficulties caused
by delay and inadequate work by the USRA’s contractor. /d.

176. /d. The USRA was concerned with achieving better allocation of costs be-
tween freight and passenger services of both intercity and commuter operations. /.
According to Harr, a second major concern preoccupying USRA was whether there
could be some way of effectively segregating freight and passenger traffic in the
northeast corridor. /& at 346.

177. See 1d. at 418-23. DOT planners initially hoped that the USRA would
scrutinize labor productivity in the industry and possibly provide impetus for
changes in work rules as well as in aspects of collective bargaining agreements to cut
labor costs. The USRA, however, began on a negative note when it hired a Vice-
President for Manpower Planning whose work would be suspect by the unions. Fur-
thermore, the USRA sidestepped the issue of labor productivity in the preparation
the Preliminary System Plan. /& at 418-423.

178. Sec id. at 419-21. A third white paper focused on setting manpower plan-
ning goals. /2 at 419.

179. /4 at 419-20. For a brief discussion of DOT’s position on work rule
charges, see note 177 supra.
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might result in strikes that would interfere with the establishment of
Conrail.180

In formulating their industry structure proposal, the USRA eval-
uated each option in terms of three goals: achieving an economically
viable Conrail, encouraging railroad competition, and safeguarding
the economic viability of other railroads in the region.'®' The Big
Conrail option, which would create an entity larger than the Penn
Central, seemed likely to achieve economic viability but not railroad
competition.'82 In particular, USRA staff members and the press ex-
pressed concern that Big Conrail might threaten the economic viabil-
ity of the still solvent Chessie and the Norfolk & Western, as well as
the financially weak Erie Lackawanna.!83 Moreover, political opposi-
tion began to develop over the Big Conrail option.!®* Finally, as the
deadline for the Preliminary System Plan drew uncomfortably
near,'®® a breakthrough came. On January 9, 1975, the trustees of
the Erie Lackawanna concluded that their railroad could not be reor-

180. J. HARR, supra note 128, at 421. The Board further recognized that the
USRA had no statutory authority to enforce its recommendations; rather implemen-
tation was left up to Conrail. /2

181. /4. at 350.
182. /4. at 351. The Conrail option had become known as Big Conrail. /.

183. /4 at 351-52. The Erie Lackawanna had gone bankrupt but it was not
included in the USRA reorganization plans because a district court had held that it
was reorganizable on an income basis under § 77 of the Bankruptcy Act. /2 at 352.

184. Since it was both government financed and created, there was concern that
Big Conrail would be more vulnerable to political pressures that could interfere with
its willingness to take economically necessary, but unpopular, actions. /4 at 352-53.
From a theoretical standpoint, government-managed liquidation was attractive. /2
at 353. But the USRA rejected this option because of the lack of interest by solvent
railroads in more than a small fraction of the bankrupt railroads’ properties, a grow-
ing realization that controlled transfer would result in a larger number of abandon-
ments than the other options, and an understanding that “control” in any controlled
transfer would prove illusory. /& at 355-58.

185. /4. at 377. As the deadline for the Preliminary System Plan drew near,
USRA began to perceive that the amount of federal funding envisioned by the 1973
Act would be inadequate for virtually any option. /2 at 300, 396. Pro forma esti-
mates for Big Conrail indicated that $6 billion in federal funding would be required
over ten years. /d. at 396. The DOT urged the consideration of options involving
greater abandonment, but analysis suggested that the benefit of reducing federal
funding requirements would be outweighed by political opposition. /2 at 401. For a
while, there was renewed interest in the “Confac” option, which involved govern-
ment ownership of rights of way. This approach had the political appeal of trans-
muting government funds into grants in a politically acceptable form, but it was
feared that the degree of government involvement would be too great to be accepta-
ble to the Administration. /2 at 396. By the time the Preliminary System Plan was
released, the federal funds required for the favored option had been arbitrarily re-
duced to $3.5 billion because of perceptions that the larger figure would not politi-
cally be acceptable. /d at 405. Se¢ UNITED STATES RaIL ASSOCIATION, 1
PRELIMINARY SYSTEM PLAN 200-03 (Feb. 26, 1975) [hereinafter cited as PRELIMI-
NARY SYSTEM PLAN].
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ganized on an income basis, thus permitting the properties of that
line to be included in the restructuring process.'8 The USRA, there-
fore, moved quickly to adopt the “Three Systems East” plan as its
preferred option for the Preliminary System Plan.'87 This plan envi-
sioned the acquisition of the bankrupt properties by Conrail, the
Chessie, and the Norfolk & Western.'88 Specifically, under this plan
Conrail would consist of the Penn Central, most of the Reading and
Lehigh Valley, the Central Railroad of New Jersey, the Lehigh &
Hudson, the Ann Arbor, and the Pennsylvania-Reading Seashore
Lines; the Chessie would acquire the Erie Lackawanna; and the Nor-
folk & Western would extend its operations over the Reading lines
between Harrisburg and Philadelphia.’®® The USRA adopted this
Three System East concept as its preferred option despite indications
that the Norfolk & Western might not be willing to participate in
1t.199 The Big Conrail option, which envisioned Conrail acquiring
the properties of all bankrupt lines, was retained as an alternative.!?!

After the Preliminary System Plan was released on February 26,
1973, the Ford Administration, at the urging of the newly appointed
Secretary of Transportation, William T. Coleman, organized a cabi-
net level task force to consider alternatives to the industry structure
recommended in the Preliminary System Plan.'92 Coleman advo-
cated controlled liquidation of the properties of the bankrupts,'93 but
despite energetic efforts, he could not produce any buyers for these
properties.! Meanwhile, serious negotiations with the Chessie and

186. J. HARR, supra note 128, at 377 (citing Press Release, Erie Lackawanna
Railway Company (Jan. 9, 1975)).

187. /d. at 378-79.

188. UNITED STATES RAILWAY ASSOCIATION, 1 FINAL SYSTEM PLAN 15 (1975)
[hereinafter cited as FINAL SYSTEM PLAN].

189. /d

190. J. HARR, sugra note 128, at 400. Although recommending the concept as
its first choice, the USRA had not engaged in any discussions with the Chessie on the
Three Systems East plan, /2

191. 1 FINAL SYSTEM PLAN, supra note 188, at 4.

192. J. HARR, supra note 128, at 478-80. William T. Coleman, Jr., a dynamic
leader, took control of the Department of Transportation in the spring of 1975, /4. at
473. As Secretary of Transportation, Coleman became a member of The Ford Ad-
ministration Cabinet-level Economic Policy Board (EPB), which decided to create a
“Rail Task Force” headed by Coleman. /4. at 478. The task force was to study,
among other things, the concept of “controlled transfer” (or controlled liquidation)
as an alternative to the Preliminary System Plan’s recommendation. /7 at 479.

193. /4. at 511. While USRA maintained the position that controlled transfer
should be an option should Conrail falter, Coleman advocated that Conrail should
be solely a stepping-stone to achieving controlled transfer. /4

194. /4 at 508-08. Harr suggests that Coleman favored a doubling in size of the
solvent estates, the Norfolk & Western and the Chessie, while USRA was pursuing a
more modest acquisition policy allowing the two railroads selective entrance into new
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the Norfolk & Western over the purchase of several of the smaller
railroads as required to implement the Three Systems East plan re-
sulted in 1) a rejection of the plan by the Norfolk & Western,'?*> and
2) a temporary agreement by the Chessie to purchase several of the
bankrupt lines.!%

Despite these troubled negotiations with the Norfolk & Western,
the Final System Plan which the USRA submitted to Congress on
July 26, 197597 still envisioned as its preferred option the Three Sys-
tems East plan, albeit in modified form.!98 Specifically, the USRA
recommended that the northeastern region should be served by three
major railroads: Conrail, the Chessie, and the Norfolk & Western as
well as by smaller solvent railroads such as the Delaware & Hudson
and the Boston & Maine.!®® Conrail was to provide most of the serv-
ices of the Penn Central, the Chessie was to acquire some of the Erie
Lackawanna and Reading properties, while the Norfolk & Western
was to retain its previous configuration. In addition, the Southern
Railway was offered Penn Central properties on the Delmarva
Peninsula.200

Extremely important elements of the Final System Plan were the
related questions of federal funding and Conrail capital structure.
The USRA successfully negotiated for federal investment of up to
$2.1 billion in debentures and senior preferred stock of Conrail, with
a subordinated class of preferred and common stocks and certificates
of value going to the bankrupts.?0!

markets. /d at 508. As part of Coleman’s marketing efforts, he attempted to per-
suade the presidents of two solvent railroads to divide the desired lines of the bank-
rupts between them by offering a fifty percent split between them of the $1 billion
loan funding for rehabilitation under the 1973 Act. /4

195. USRA offered the Reading properties to the Norfolk & Western. /2 at
514. The president of the Norfolk & Western made a counter-offer to the USRA offer
which was significantly below the asking price. /&, When the counter-offer was re-
jected by the USRA, the Norfolk & Western dropped out of the negotiations, leaving
a “Two Systems East” concept. /4

196. /d. at 514-20. The Chessie responded to the USRA’s offer by agreeing to
the asking price of $114.1 million, without federal assistance, for the Reading, the
Erie Lackawanna, and two smaller portions of the estates including an important
Penn Central line into the West Virginia coal fields. Although the Board approved
the initial deal, when the Chessie attempted to lower the price, the Board rejected
their offer. Upon reconsideration the following day, the Board approved the Chessie
proposal by a 6 to 4 vote. /d at 514-19.

197. See 1d. at 554-55; 1 FINAL SYSTEM PLAN, supra note 188.

198. J. HARR, supra note 128, at xviii.

199. 1 FINAL SYSTEM PLAN, supra note 188, at 4-5.

200. /4. at 15-19.

201. See id at 91-96. Interest due on the government’s obligations was to be
paid in securities and the government’s securities were to be redeemed after Conrail
had accumulated $500 million in retained earnings. The USRA Board also adopted
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The Final System Plan also focused on the problem of light den-
sity lines, which had prompted considerable public attention because
of the substantial abandonments of those lines proposed in the Pre-
liminary System Plan.2°?2 After evaluating public comments, the
USRA decided to include in the Final System Plan an additional
1400 miles of light density lines which had been excluded by the Pre-
liminary System Plan.203

Under the provisions of the 1973 Act, the Final System Plan was
to have the force of law if it was not disapproved by either house of
Congress within sixty legislative days after its release.?** On Novem-
ber 9, 1975, the Final System Plan was allowed to go into effect.20°

After the USRA presented its Final System Plan, the bankrupt
railroads, through their creditors and trustees, mounted major criti-

the idea of “certificates of value” to ensure the estates of receipt of a value for their
rail properties, without waiting for Tucker Act judgment. /2 at 95-96.

The Final System Plan recommended a capital structure that would finance
Conrail’s projected public sector-funding needs through purchase by USRA of Con-
rail debentures and series A preferred stock. 72 at 92-93. Under the plan, the estates
of the bankrupts were to receive Conrail series B preferred stock, Conrail common
stock, and certificates of value. /2 at 91.

The certificates of value, as full faith and credit obligations of the United States,
were designed to ensure that the value of the total package of securities issued to the
estates would equal the minimum constitutionally required. Sez 22 at 91. Deben-
tures and preferred A were to have a 7.5% return, payable through issuance of Con-
rail Series A preferred stock, and in cash only if cash was available for such purpose
and retained earnings exceeded $500 million. Sez /7. at 93. Earnings within the per-
centage limit greater than the amount necessary to service the debentures and series
A preferred stock would be utilized, in turn, to redeem the debentures and the pre-
ferred A and Conrail had the option of calling the preferred B. /4 at 93.

’ Debentures, preferred A, and preferred B, in that order, were to have preference
in liquidation. Sec 27 at 110-11, App. A. Common stock represented the residual
claim to income and liquidation proceeds. Se¢ id. at 110.

This capital structure was eventually approved by both Congress and the Presi-
dent. See Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No.
94-210, § 605, 90 Stat. 31, 89-92 (1976) (codified at 45 U.S.C. § 726(a)-(f) (1976)).
For a definition of the characteristics of the certificates of value, see 45 U.S.C. § 746
(1976). The remaining securities are defined in Conrail’s articles of incorporation.

202. See 2 PRELIMINARY SYSTEM PLAN, sugra note 185, at 345 (public officials,
shippers, and the general public have expressed concern about the ultimate disposi-
tion of light-density lines); J. HARR, supra note 128, at 546. Se¢ also 2 FINAL SYSTEM
PLAN, supra note 188, at 11 (the proposed line abandonments contained in the Pre-
liminary System Plan resulted in considerable public reaction).

203. J. HARR, supra note 128, at 546. Of the total 10,692 miles of active light-
density line studied by the USRA, 46% (4,935 miles) was to be included in Conrail
and 54% (5,757 miles) was recommended for exclusion. /4

204. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, § 208, 87
Stat. 985, 999 (1974) (codified at 45 U.S.C. § 718 (1980)).

205. Se¢ J. HARR, supra note 128, at 571. Despite criticisms, the plan was al-
lowed to become effective. /4. at 574-75. Congress knew that it would have an op-
portunity to affect the details of the plan as it considered legislation that everyone
acknowledged would be necessary to implement the plan. /2
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cisms against the financial aspects of the plan. The creditors and
trustees of the bankrupts criticized the value which USRA had
placed on the bankrupts’ assets and, further, feared that the securities
they received would be worthless.26 The Penn Central trustees also
criticized the plan for failing to address six basic problems hindering
the attainment of a viable rail system in the Northeast: 1) passenger
service losses; 2) historically inefficient use of labor; 3) losses arising
from the operation of thousands of miles of unprofitable branch lines
and duplicative main and secondary lines; 4) costly and inefficient
terminal operations; 5) the need to increase traffic volume and reve-
nues; and 6) the need for government financial assistance in rehabili-
tating the rail plants.207

The ICC criticized the USRA'’s financial projections as overly
optimistic. It recommended that interest on government loans should
be forgiven until Conrail could begin to pay so that the plan would
not be so burdensome as to be “tantamount to nationalization.”208
Studies commissioned by the House and Senate Commerce Commit-
tees generally echoed the concern that projected federal funding
would be insufficient to meet the program’s needs.?%® These criticisms
and concerns made it apparent that further legislative changes were
necessary in order to deal effectively with the problems of northeast
rail industry.

B. 7ke Railroad Revitalization and Regulatory Reform Act of 1976

The most direct way to make legislative changes to implement
the Final System Plan was to amend the 1973 Act. In fact, after the
Final System Plan was published, the USRA and the DOT began
drafting proposed amendments, hoping for enactment by November
9, 1975, when the Plan was to become law.2'® Congressional leaders,
however, concluded that it would be preferable to implement the
Plan as part of a new omnibus legislation, which could additionally
incorporate regulatory reform and a program of aid for railroads
outside the northeast region.2!' This legislative strategy reflected cer-
tain political realities. Regulatory reform was a priority of the Ford

206. J. HARR, supra note 128, at 3534.

207. See Statement of the Penn Central Trustees, supra note 1, at 16-17, reprinted
in Hearngs at 581-82.

208. J. HARR, supra note 128, at 568-69.

209. /4 at 569-71.

210. See id. at 575.

211. /2. Harr observed that “[i]nstead of merely amending the 1973 Act, the
leadership of each committee came to the conclusion that it would be better to cast
the [Final System Plan] within the framework of brand-new omnibus legislation.”
Id The amendments were to concern 1) the financial provisions; 2) the liberalization
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Administration.?'? Moreover, a priority of the railroad industry,
whose support was needed for the Final System Plan, was the creation
of a general aid program for railroads outside the northeast region.?!3

After complicated maneuvering by members of Congress and the
Ford Administration, on February 5, 1976, Congress enacted the
Railroad Revitalization and Regulatory Reform Act of 19762!* which
amended the 1973 Act to provide for the implementation of the Final
System Plan. The 1976 Act also overhauled rate regulation, simpli-
fied railroad mergers, modified ICC processes, and established a fund
to assist railroads with capital and maintenance requirements.?!> The
1976 Act established a finance committee of the USRA to review

of Title IV; and 3) the provision of deficiency judgment protection for the Chessie.
V£ 4

212. /4 The Ford Administration made regulatory reform a precondition of
governmental financing. /& Se¢ also G. Ford, Foreword, in RAILROAD REVITALIZA-
TION AND REGULATORY REFORM (P. MacAvoy & J. Snow eds. 1977).

213. J. HARR, supra note 128, at 575.

214. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No.
94-210, 90 Stat. 31 (codified at 45 U.S.C. §§ 801-854 (1976)). The legislative history
of this statute was complex. On August 1, 1975 Senator Hartke introduced a bill that
was intended to serve as a “working paper to provide a basis for comment and devel-
opment of more mature legislative proposals.” See 8. 2265, 94th Cong,, st Sess., 121
Cong. REc. 26,776 (1975); J. HARR, supra note 128, at 581. Under Senator Hartke’s
proposed legislation, the USRA would have been given the nationwide rail planning
role while the ICC would have authority over mergers and restructuring. /@ On
September 12, 1975, the USRA was ready with its legislative recommendations.
These recommendations included the establishment of a government investment
committee to supervise investment in Conrail, the implementation of its capital struc-
ture recommendations, authorization of “certificates of value” to protect the bank-
rupt estates, and provisions for further restructuring of the northeast rail system. /2

“at 586. On September 26, 1975, Congressman Rooney introduced a bill which not
only incorporated the substance of some of the USRA recommendations but also
made important changes regarding the Administration’s control of Conrail. /. at
606-07 (citing H.R. 9802, 94th Cong., Ist Sess., 121 CONG. REC. 29,898 (1975)). Ma-
jor battles ensued between the Administration and Congress over the level of funding
for all programs that were to be included in the new legislation and the manner in
which the government would exercise control over its investment in Conrail. See i,
at 607-11. The DOT was strongly opposed to increasing the funding levels for Con-
rail despite perceptions that the Final System Plan had underestimated the need. /4
at 617.

Secretary Coleman considered these various bills unacceptable and began to
prepare for a Presidential veto despite the risks of a delay to northeast rail service.
Senator Hartke decided not to send the bill to the President and Conveyance Day
was postponed from February 27, 1976 to April 1, 1976, so that Congress would have
time for additional action. A second informal conference occurred; the Senate and
House rescinded their approval of the conference report, and recommitted it to the
conference committee, where the revised conference report could be adopted offi-
cially. /4 at 644-56. Ultimately, the Senate Bill, rather than the House Bill, was
passed. See S. 2718, 94TH CONG., 1ST SEsS. (1975), reprented in 1976 U.S. CoDE
Cong. & Ap. NEws 14.

215. 8. REP. No. 595, 94th Cong., 2d Sess, 134-41, reprinted in 1976 U.S. CODE
CONG. & AD. NEws 148-59 [hereinafter cited as 1976 Act CONFERENCE REPORT].
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Conrail’s use of federal funds.2'® It authorized the capital structure
essentially as recommended by the Final System Plan, deferring debt
service on the government’s investment.?'” It also authorized certifi-
cates of value for the bankrupt estates.?'® Under this Act, Conrail
was given federal assistance to assure the continuation of commuter
service as determined by state and local agencies.?'® The 1976 Act,
however, made no major changes in the labor provisions of the 1973
Act.

After the 1976 Act was approved, labor negotiations were initi-
ated to permit the conveyance of properties to the Chessie and to the
Southern Railway, as contemplated by the modified Three System’s
East concept of the Final System Plan.??® The Chessie and the South-
ern insisted that employees transferred with the bankrupt properties
should be covered by the existing labor agreements with the Chessie
and Southern, rather than by the agreements of the bankrupt carri-
ers.??! Labor opposed placing employees under the less favorable
terms of employment of those agreements and insisted that the trans-
ferred employees take with them their existing wages and work
rules.?22 Despite the personal involvement of Secretary Coleman and
of Secretary of Labor Usery, the negotiations were unsuccessful and
the transfers to the Chessie and the Southern became unworkable.
This resulted in a reversion to the Big Conrail option which the Final
System Plan had recommended as an alternative to the preferred
Three Systems East plan.??? Faced with no other immediately viable
alternative, on April 1, 1976, the bankrupts’ rail properties were con-
veyed to Big Conrail.??*

C. Conrail’s Furst Five Years

As early as 1978, it was clear that Conrail’s actual performance
had fallen far behind the expectations originally embodied in the Fi-
nal System Plan. In large part, this disappointing performance oc-
curred because projected revenue from increased traffic never

216. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No.
94-210, § 603, 90 Stat. 88 (codified at 45 U.S.C. § 711(i) (1976)) (repealed 1981).

217. /4 § 605 (codified at 45 U.S.C. § 726 (1976)).
218. /4 § 610(b) (codified at 45 U.S.C. § 746 (1976)).
219. /4. §§ 801-810.

220. Ses ]J. HARR, supra note 128, at 662.

221. /4 at 665.

222. /d

223. /d. at 666-74. For a discussion of the Big Conrail option, see notes 182-84
and accompanying text supra.
224. ]. HARR, supra note 128, at 697.
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materialized.??> Consequently, by mid-1978, Conrail projected that
an additional $1.3 billion in federal funding over the amount author-
ized in the 1973 and 1976 Acts would be needed to meet congres-
sional goals and to achieve self-sufficiency by 1982.226  Congress
rejected suggestions that it should provide only interim additional
funding pending further evaluation of Conrail’s future; instead, it au-
thorized $1.2 billion for the Conrail.??” Despite this allocation of ad-
ditional funds for Conrail, Congress still intended that Conrail should
gain economic independence. Yet, as one Senate report noted, Con-
rail could not become independent of federal financial assistance un-
less a number of key assumptions were realized.??® Specifically, the
Senate report noted the need to increase revenue by improving serv-
ice,??? reducing labor cost intensity to a level near that of other rail-
roads,?*? and achieving more efficient car utilization.?3!

By the end of 1979, Conrail had concluded that it could not
“continue to operate all of its present service, over all of its present
track, under all of the existing regulatory constraints, without Federal
funding beyond the $3.3 billion already authorized.”?32 In order “to
minimize the need for additional federal funding” and to function
within the confines of the authorized funding, Conrail emphasized

225. CoNsOLIDATED RaiL CORPORATION, 1978 ANNUAL REPORT 8 (1979).
Losses from operations amounted to $246 million in 1976, §412 million in 1977, $430
million in 1978, $220 million in 1979, and $244 million in 1980. CONSOLIDATED
RAIL CORPORATION, 1980 ANNUAL REPORT 7, 26 (1981). By comparison, the Final
System Plan projected that Big Conrail would lose $359 million in 1976, $238 million
in 1977, 871 million in 1978, and would have positive income of $151 million in 1979
and $440 million in 1980. UNITED STATES RAILWAY ASSOCIATION, FINAL SYSTEM
PrLaN 118 (Supp. Sept. 1975).

226. S. REP. No. 885, 95th Cong., 2d Sess. 7, reprinted in 1978 U.S. CODE CONG.
& AD. NEws 5293, 5298. In addition, for that same period Conrail projected an
equipment financing requirement of §1 billion which it hoped to satisfy through the
private sector. /4.

227. USRA Amendments Act of 1978, Pub. L. No. 95-565, §§ 2-3, 92 Stat. 2397
(amending 45 U.S.C. § 726 (Supp. IV 1980)).

228. S. REP. NO. 885, 95th Cong., 2d Sess. 9, reprinted in 1978 U.S. CODE CONG.
& Ap. News 5293, 5300.

229. /d. at 9, reprinted in 1978 U.S. CoDE CONG. & Ap. NEWS at 5300.
230. /d a1 10, reprinted in 1978 U.S. CobE ConG. & Ap. NEws at 5301. Labor

cost intensity measures the amount of labor units required on average to produce a
unit of output. Frequently, it is expressed as a ratio of total labor cost to total reve-
nues. When traffic remains the same, the number of employees must be reduced or
they must be paid less if labor cost intensity is to be reduced.

231. /4 at 11, reprinted in 1978 U.S. Cope CONG. & AD. NEws at 5302, A more
efficient use of existing equipment is part of plant rationalization. Besides deferred
maintenance and lower labor costs, it is a third significant area of cost reduction in
rail operations. See 1 FINAL SYSTEM PLAN, supra note 188, at 72.

232. CoNsSOLIDATED RaiL CORPORATION, 1979 ANNUAL REPORT 14 (1980).
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that “fundamental regulatory reform” was required.?33 Specifically,
Conrail stated that it should “be able to shape [its] fixed plant and
operations to the demonstrated needs of its customers” and to set
rates freely.?3* Conrail also noted that commuter operations were
proving to be a financial burden, notwithstanding the requirements
of the 1973 Act, which had required subsidization of commuter
losses.?3> In addition, Conrail suggested that its future might be jeop-
ardized by possible liability for labor protection costs beyond avail-
able federal reimbursement, increased car hire charges, and potential
increases in rail retirement taxes.?36

Finally, the Carter Administration concluded that at least for the
time being the best public policy was to enact regulatory reform
_rather than increase federal funding of Conrail capital and operating
deficit needs.?3?” The Administration nonetheless recommended in-
creased federal funding for Conrail labor protection payments in ad-
dition to reforms of the statutory formula for the protective
payments.?*® The Congress did both in the Staggers Act.?3?

D. 7he Staggers Rail Act of 19580

In enacting the Staggers Rail Act of 1980 (Staggers Act),?*® Con-
gress acknowledged that its previous legislative attempts to increase
railroad profitability had not been particularly successful.?4' With
the Staggers Act, therefore, Congress decided to remedy the financial
plight of railroads through broad reform of economic regulation.?+?

Historically, the general process of introducing substantial
changes in the regulation of railroad rates and service conditions be-
gan with the 1976 Act.?*3> This Act modified railroad rate regulation

233. /.

234. /d au 16.

235. /d. at 12.

236. /d. at 3.

237. Staggers Rat! Act of 1980, Hearings on 8. 71946, 96th Cong., 2d Sess. 17 (1980).

238. /M4

239. Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (codified in
scattered sections of 11, 45, 49 U.S.C.).

240. /4.

241. S¢¢ STAGGERS ACT HOUSE REPORT, supra note 42, at 35-38, reprinted in
1980 U.S. Cobe & Ap. News 3978, 3980-83. This House Report emphasized in
particular that “[t]he Railroad Revitalization and Regulatory Reform Act of 1976
has not provided the flexibility in rates that the industry needs to earn revenues suffi-
cient to maintain and improve the rail system.” /& at 38, reprinted in 1980 U.S. CODE
Cong. & An. NEws at 3983.

242. Id. at 33-34, reprinted in 1980 U.S. Conk Cong. & Ap. NEws at 3978-79.

243. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No.
94-210, 90 Stat. 31 (codified as amended at 45 U.S.C. §§ 801-854 (1976 & Supp. IV
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by changing the standard by which the ICC determined whether a
rate was “reasonable.”?** A proposed rate that contributed to going
concern value,?*> which is roughly equivalent to marginal cost,246
could not be found to be unjustly or unreasonably low.247 Although
the ICC was required under this Act to promulgate standards for es-
tablishing seasonal, regional, or peak period rates,?*® it was divested
of jurisdiction to find a rate unreasonably high except where it found
“market dominance” to exist.249

By 1980, Congress determined that the 1976 Act had been
largely ineffective in reforming rate regulation.?°¢ Accordingly, Con-
gress made dramatic changes under the Staggers Act which were
designed to give carriers the freedom to set competitive rates that
were determined mainly by market forces.?>! In fact, the changes in
economic regulation initiated by the Staggers Act are the most exten-
sive since the 1930’s.252 The most significant changes involve maxi-
mum rate regulation, contract authority, and independent carrier
action on rates and routes. By relaxing maximum rate regulation, the
Staggers Act is intended to permit railroads to increase their total
revenues by allowing them to raise rates to market levels and thereby
improve their rates of return to the point that private sector financing
can be obtained more readily.?®> The grant of contract authority

1980)). For a general discussion of basic concepts of railroad rate regulation, see text
accompanying notes 41-47 & 50-54 supra. For a brief history of legislation on rate
regulation, see S. REP. No. 499, 94th Cong., 2d Sess. 10-14, reprinted in, 1976 U.S.
CobE ConG. & AD. NEws 14, 24-27.

244. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No.
94-210, § 202, 90 Stat. 31, 34 (codified at 45 U.S.C. § 802 (1976)). Section 202 of the
1976 Act amended § 1(5) of the Interstate Commerce Act. Sz¢ S. REP. NO. 499, 94th
Cong., 2d Sess. 46, reprinted in 1976 U.S. CODE CONG. & AD. NEWS 14, 60.

245. S. REP. No. 499, 94th Cong., 2d Sess. 46, reprinted in 1976 U.S. CODE
CoNG. & An. NEws 14, 60.

246. Friedlaender, supra note 44, at 134.

247. See S. REP. NO. 499, 94th Cong., 2d Sess. 46, reprinted in 1976 U.S. CODE
Cong. & Ap. NEws 14, 60.

248. See 1d. at 49, reprinted in 1976 U.S. ConkE CoNG. & Ap. NEws at 63.

249, See id. at 46, reprinted in 1976 U.S. CODE CONG. & AD. NEWS at 60-61. The
1976 Act also set new procedures and standards to facilitate mergers and abandon-
ments. See id. at 106-08, reprinted in 1976 U.S. CODE CONG. & AD. NEws at 121-23.

250. H.R. REP. No. 1035, 96th Cong. 2d Sess. 38, reprinted in 1980 U.S. CODE
CoNG. & Ap. NEws 3978, 3983,

231. /4 at 53-54, reprinted 1n 1980 U.S. ConE ConG, & Ap. NEws at 3998-99,

252. For a chronological overview of railroad regulatory legislation, see . at 81-
92, reprinted in 1980 U.S. CoDE CONG. & AD. NEws at 4025-29.

253. Md at 57, reprinted in 1980 U.S. CODE CONG. & AD. NEWS at 3999. Remov-
ing maximum rate restrictions allows railroads to respond to the elasticity of demand
in each segment of the market. Where demand is inelastic, high revenues can be
produced, allowing rates to be dropped elsewhere to meet a more elastic, competitive
price structure. The provision recognizes that, with high fixed costs, the carrier may
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weakens the common carrier obligation, thus enabling investments in
rolling stock to be linked more directly with profitable trafhic.2>* Fi-
nally, by giving rail carriers freedom to engage in independent action
respecting rates and routes, the Staggers Act permits cross subsidies
among carriers to be changed in order to benefit carriers with weaker
financial performance.?>

E.  Impact of the 1973 Act, the 1976 Act and the Staggers Act

The reforms in rate regulation introduced by the Staggers Act
will necessarily have an impact on Conrail. In addition, the Act more
specifically addressed Conrail’s problems by requiring the USRA and
Conrail to submit to Congress, by April 1, 1980, reports on the future

price high or low for any single customer; but to meet revenue goals for the system,
the carrier must charge “what the market will bear.” For the relevant statutory pro-
visions, see Staggers Rail Act of 1980, Pub. L. No. 96-448, § 201(a), 94 Stat. 1895,
1898-1900 (codified at 49 U.S.C. § 10701a (Supp. IV 1980)).

254. STAGGERS ACT HOUSE REPORT, supra note 42, at 57, reprinted in 1980 U.S.
CobE CoNG. & AD. NEws at 4002. See also Staggers Rail Act of 1980, Pub. L. No.
96-448, § 204, 94 Stat. 1895, 1905 (codified at 49 U.S.C. 10731 (Supp. IV 1980)).
Section 204 of the Staggers Act authorizes rail carriers and the purchasers of rail
services to enter into contracts for specific services at specified rates and conditions.
/d. Before November 1978, any contracts between railroads and shippers were held
unlawful because the Interstate Commerce Act imposed an obligation on common
carriers to provide transportation to all shippers upon reasonable requests at reason-
able rates. STAGGERS ACT HOUSE REPORT, supra, at 57, reprinted in 1980 U.S. CODE
CONG. & AD. NEws at 4002. For instance, in 1961 the ICC invalidated reduced rates
that were available only to shippers who executed a contract to ship 80% of their
traffic with the New York Central. The rationale for their order was that such con-
tracts threatened the integrity of the existing rate structure and more particularly,
threatened to divert traffic from other modes to rail. See Contract Rates on Rugs and
Carpeting From Amsterdam, N.Y. to Chicago, 313 LC.C. 247, afd sub nom. New
York Central R.R. v. ICC, 194 F. Supp. 947 (2d Cir. 1961). The ICC had begun to
relax this policy in 1979. See Ex Parte 358-f, Change of Policy, Railroad Contract
Rates, 361 1.C.C. 205 (1979).

255. STAGGERS ACT HOUSE REPORT, supra note 42, at 41 reprinted in 1980 U.S.
Conk CoNG. & Ap. NEws 3978, 3986. Seventy percent of the property transported
by rail moves over routes involving more than one carrier. /& Before the enactment
of the Staggers Act, these movements were covered by joint rates, and the resulting
revenue divided among the participating carriers according to divisions generally
prescribed by the ICC. /2 The existing joint rates and divisions did not allow some
rail carriers, including Conrail, to recover even the variable costs of providing trans-
portation services on certain through routes. /4

Section 301 of the Staggers Act, which added a new § 10705(a) to Title 49, pro-
vides that rail carriers that do not earn adequate revenues under existing joint rates
and divisions can surcharge such rates or cancel their application to particular routes
without the concurrence of other carriers. /d. at 10-11, reprinted in 1980 U.S. CODE
CONG. & AD. NEws at 4008. This provision is intended to resolve a century-old
battle between northeastern and southern railroads. For a discussion of the legisla-
tive and regulatory history of this battle, see id. at 91-94, reprinted in 1980 U.S. CODE
CONG. & AD. NEws at 4035-38.
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prospects of Conrail.?2°¢ This required a reevaluation of Conrail in
the context of three main problems: industry structure, passenger
service and labor costs.?>” These problems, however, cannot be ana-
lyzed in a legislative vacuum. Instead, the impact of federal legisla-
tion since 1973 on these three problems must also be analyzed. Only
through this analysis is it possible to assess the prospects for success of

the most recent legislative attempt to deal with the northeast rail cri-
sis—NERSA.

\.  Industry Structure and Profitability

The preferred recommendation of the Final System Plan for in-
dustry structure, the Three Systems East plan, was not achieved be-
cause of unsuccessful negotiations with the Chessie and Norfolk &
Western.2>8 Clearly, the second choice, Big Conrail, had not met the
profitability projections of the Final System Plan.?>® The “supple-
mental transaction” authority in the 1973 Act,?%° insisted upon by
DOT to facilitate further changes in industry structure, had been
used to effect but one rather modest transfer of properties in New
England. In the meantime, major mergers between the Southern
Railway and the Norfolk & Western, and between the Chessie and
the Seaboard Coast Line, threatened Conrail with much stronger
competition.?6! Route abandonments during Conrail’s first five years
were few. Moreover, it became increasingly doubtful whether large
scale abandonments would contribute to Conrail’s self-sufficiency.262

In enacting the 1973 Act, Congress created a statutory mecha-
nism under which industry structure problems could be addressed
more freely than under the Interstate Commerce Act or section 77 of
the Bankruptcy Act. Unfortunately, the USRA did not take advan-
tage of this opportunity. Its Final System Plan did little more than
perpetuate the Penn Central and add to its estate properties of the
other bankrupt carriers. Thus, the intellectual foundations laid by
the national restructuring plans of the 1920’s and 1930’s and by the

256. Staggers Rail Act of 1980, Pub. L. No. 96-448, § 703(b), 94 Stat, 1895, 1963
(45 U.S.C.A. § 747 note (West Supp. 1982)).

257. /4

258. For a discussion of these negotiations, see notes 195-96 and accompanying
text supra.

259. For a discussion of Conrail’s disappointing economic performance, see
notes 225-26 and accompanying text supra.

260. 45 U.S.C. § 745(a) (1976).

261. See Norfolk & Western—S. Ry. Merger, 366 1.C.C. 171 (1982); Seaboard
Coast Line—C. & O. Merger, 363 I.C.C. 518 (1980).

262. See CoNsOLIDATED RalL CORPORATION, OPTIONS FOR CONRAIL 4-1 to 4-
3 (Apr. 1, 1981) [hereinafter cited as OPTIONS FOR CONRAIL].
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debate over the Penn Central merger were not built upon.?6?

Additionally, since the USRA did not adequately address ques-
tions of economic regulation, it fell to the Nixon, Ford, and Carter
Administrations to press for regulatory reform. Unfortunately, the
regulatory reform provisions that were finally incorporated in the
1976 Act produced disappointing results.?®* Not until the Final Sys-
tem Plan solution was questioned did Conrail finally seek the much
needed rate flexibility, which to a large extent was achieved by the
enactment of the Staggers Act.?6> Because the Staggers Act regula-
tory reforms are so new, there is little evidence available as to their
effect on profitability. It is particularly difficult to assess the effects on
profitability of both the broadened contract authority and independ-
ent rate and route action. However, two significant questions can be
identified regarding the effect the maximum rate changes will have
on the economic viability of the northeast rail system. The first ques-
tion is whether the Staggers Act will be interpreted by the ICC and
courts in a manner that furthers the relaxation of regulation contem-
plated by Congress. The second question is whether the freedom to
increase rates will have the beneficial effect of increased profits rather
than exacerbating financial problems by accelerating traffic declines
or encouraging “cutthroat competition.” More simply, the impact of
the Staggers Act will depend on whether the legal constraints on
maximum rates actually will be relaxed and whether market forces
will permit new rates which substantially increase revenues.

The reason why it is so difficult to predict the ultimate effects of
the Staggers Act reforms is illustrated by the ICC’s changing position
and the posture of the courts on the question of market dominance.
The 1976 Act eliminated maximum rate regulation, except in cases in
which the carrier proposing the rate increase had “market domi-
nance” over the movement or traffic involved.2%6 The ICC initially
interpreted the phrase “market dominance” in a manner that limited

263. See STAGGERS ACT HOUSE REPORT, supra note 42, at 38, reprinted in 1980
U.S. Cone ConG. & An. NEws, 3978, 3983.

264. /d. The Reform Act of 1976 did not provide the requisite flexibility in
rates that the industry needed to maintain and improve the rail system.

265. Eckhardt, Market Dominance in the Staggers Act, 48 1.C.C. PrAC. J. 662, 672,
682 (1981). For a discussion of whether deregulation will prove to be more of a solu-
tion to Conrail’s problems than the changes projected in the Final System Plan, see
notes 266-88 and accompanying text mfra.

266. See 49 U.S.C. § 10705 (1976). Basically, market dominance is the relation-
ship between railroad and shipper in which the railroad has a monopoly on ship-
ments into and out of the plant. Shippers subject to market dominance are a small
segment of the transportation market. Many shippers may ship economically by
truck or water, without increasing transportation costs to the extent that they would
price their own products out of existing markets. The hard question in market domi-
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the effect of the 1976 Act, thereby largely preserving its jurisdiction
over rate increases.?6’ Four years later, the ICC shifted its position
and defined market dominance to preclude maximum rate regulation
where shippers had other markets available for their products (“geo-
graphic competition”) or consignees had other sources for their sup-
plies (“product competition’).268 This first move toward
consideration of geographic and product competition as a means of
relaxing regulation was rejected by the United States Court of Ap-
peals for the Fifth Circuit, in an opinion that suggests how the imple-
mentation of deregulation may be frustrated in litigation.269
Although the ICC has sought to remedy the deficiencies found by the
Fifth Circuit, while at the same time preserving its substantive posi-
tion, vigorous criticism of the relaxed definition has been expressed.270
Considering the stakes involved for shippers, this criticism is likely to
be pressed.2’! Although the Staggers Act does not change the defini-
tion of market dominance, it does establish a revenue/cost threshold
below which rates are deregulated without regard to market domi-
nance.?’? Thus, the Staggers Act has to some extent reduced the un-
certainty respecting administrative and judicial interpretations of the
deregulation of maximum rates. Nevertheless, because the reve-
nue/cost threshhold is lower than was sought by the railroad indus-

nance is whether existing or potential truck or water service to the plant should be
used to measure a railroad’s market dominance.

267. See Ex parte No. 320, Special Procedures for Making Findings of Market
Dominance, Final Report, 355 1.C.C. 12 (1977); Ex parte No. 320, Special Procedures
for Making Findings of Market Dominance As Required by the Railroad Revitaliza-
tion Reform Act of 1976, Interim Report, 353 1.C.C. 874 (1976). This interpretation
was upheld against a challenge brought by the railroads. Se¢ Atchison, T & S.F. Ry.
v. ICC, 580 F.2d 623 (D.C. Cir. 1978).

268. Ex parte No. 320 (Sub. No. 2), Market Dominance Determinations and
Consideration of Product Competition, 365 I.C.C. 118 (1981). These measures deter-
mine the extent of a shipper’s reliance on cheap rail transportation to maintain its
own competitiveness. The new rules follow the ICC’s historic function of protecting
shippers from unfair advantages gained by discriminatory transportation rates.

269. See Central Power & Light Co. v. United States, 634 F.2d 137 (5th Cir.
1980). :

270. Ses Eckhardt, supra note 265, at 662.

271. Deregulation could increase shippers’ rates as much as 70%. See Levin,
Ratlroad Rates, Profitabiltty, and Welfare Under Deregulation, 12 BELL. J. Econ. 1, 22
(1981).

272. See 49 US.C. §§ 10701a, 10709 (Supp. IV 1980). Revenues above variable
costs defray the high proportion of fixed costs attributable to the cost of haulage. By
deregulating all rates below a revenue/cost threshold, the Staggers Act recognizes
that no moncpolistic profits are earned by rates that contribute proportionally to the
system-wide expense. For a discussion of fixed costs, see note 23 sugra. Regulatory
authority is maintained over rates that may potentially take advantage of a monopo-
listic market and inelastic demand. See notes 253 & 266 supra.
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try,2’3 the interpretation of the market dominance factor is of
continued importance in determining the extent to which maximum
rates will be held below their market levels by regulation.

Assuming that deregulation succeeds in allowing rates to reach
market levels, questions remain as to whether the market will permit
rates that produce adequate revenues for carriers in the Northeast.?7+
A number of econometric studies have been conducted in recent years
which attempt to refine estimates of demand and cost behavior in the
railroad industry.2’> In particular, a study conducted by Professor
Richard C. Levin of Yale University specifically addressed the prob-
able course of events which would occur under the deregulation
scheme of the Staggers Act.?76

An important threshhold question is whether intramodel compe-
tition (competition among railroad lines) will prevent substantially
increased revenues. In the Levin model, the type of cutthroat rate

273. See Eckhardt, supra note 263, at 672-77. In its April 1, 1981 Report to
Congress, Conrail identified a number of problems which could reduce the benefits
derived from the Staggers Act reforms by $300 million annually. OpTiONS FOR
CONRAIL, supra note 262, at 3-9. Specifically, Conrail expressed concern about the
possibility that rates for market-dominant commodities might be limited to fully allo-
cated costs. This approach was approved by a number of circuits. Sz, e.g., Union
Pac. R.R. v. United States, 637 F.2d 764 (10th Cir. 1981); Celanese Chem. Co. v.
United States, 632 F.2d 568 (5th Cir. 1980); Burlington N, Inc. v. United States, 535
F.2d 637 (8th Cir. 1977). A higher threshold allows market forces to determine more
rates. Charging “what the traffic will bear” seeks to increase rates according to the
value of transportation. Thus, more valuable goods are charged higher rates; goods
such as pine board exported from only a few areas nationally are charged more for
transport to importing regions; and goods that cannot be shipped by alternative
modes, such as truck or barge, are charged more.

274. Economic theory would predict that a situation in which revenues do not
cover costs, including the cost of capital, would result in disinvestment (abandon-
ment or deferred maintenance), thereby reducing the supply of rail services. As the
supply declines, the price would be bid to a higher level by shippers. If competition
from other modes of transportation holds prices below the level sufficient to cover
costs, rail plant facilities will decrease until an equilibrium point is reached at which
the price level produces adequate revenues. Of course, there is no theoretical reason
for this equilibrium plant size to be larger than a few rail lines running from coal
mines to power plants or ports. This theoretical line of reasoning is supported by the
actual experience with rail passenger operations.

275, See, e.g., ]. MEYER, supra note 53; Harris, £conomies of Traffic Density in the
Rail Freight Industry, 8 BELL. J. ECON. 556 (1977); Keller, Ratlroad Costs, Returns to Scale,
and Fxcess Capacily, 56 REV. ECON. STAT. 201 (1974); Levin, Allocation in Surface Freight
Transportation:  Does Rate Regulation Matter?, 9 BELL J. Econ. 18 (1978); A.
Friedlaender & R. Spady, Derived Demand Functions for Freight Transportation,
Alternative Scenarios for Freight Transportation Policy, Second Year Report (1978)
(MIT Working Paper); R. Spady, Econometric Estimation of Cost Functions for the
Transportation Industries (1978) (unpublished PhD diss., MIT); C. Winston, A Dis-
aggregate Model of Demand for Inventory Freight Transportation (1979) (MIT
Working Paper).

276. Levin, supra note 271, at 1.
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competition which existed prior to the enactment of the Interstate
Commerce Act?”” would actually reduce rates of return below the two
percent level.2’8 Therefore, in order to make any reasonable projec-
tion as to the effects of deregulation, the extent to which the pricing
behavior in the rail industry currently differs from the pricing behav-
ior of 1886 must be determined. Drawing on the results of other stud-
ies, Levin concludes that pricing railroad services equal to the
marginal cost of providing those services, the condition which would
be expected in a market with perfect competition, would not cover
total costs.?’”® However, he concludes that competition under the
present rail industry structure will produce prices in excess of margi-
nal costs, thereby avoiding the “cutthroat competition” result. The
industry structure has changed sufficiently since the Interstate Com-
merce Act was enacted to eliminate the need for ICC rate regulation
to boost rail profits,28°

277. 4 at 1-20. For a discussion of cutthroat competition in the rail industry,
see J. MEYER, supra note 53, at 251.

The possibility of cutthroat competition is rooted in the concept of natural mo-
nopoly. A natural monopoly exists when fixed costs are a high proportion of total
costs, thus causing marginal costs to be substantially below average costs over the full
range of output absorbable by the relevant market. 1 A. Kann, THE EcONOMICS OF
REGULATION 124 (1970); 2 A. KAHN, supra note 9, at 119 (critical characteristic of
natural monopoly is an inherent tendency to decreasing unit costs over the entire
extent of the market). The most efficient producer, pricing at marginal costs, eventu-
ally drives all his competitors out of business. This is so because the large producer
enjoys technological economies of scale. 1 A. KaHN, supra, at 65; 2 A. KAHN, supra, at
120.

The possibility of destructive competition with deregulation of railroad rates
arises if there are continued restrictions on mergers and abandonments, thus artifi-
cially preserving excess capacity. See 2 A. KAHN, supra, at 172-75. The result of com-
petition in such circumstances is reduced capital expenditures and deteriorations in
service. /.

For a discussion of the relationship between rate regulation and control of indus-
try structure by regulation of mergers and abandonments, see notes 7-9 and accom-
panying text supra.

As railroads were built, entrepreneurs resorted to rate wars to coerce competitors
in a manner designed to either affect stock prices, force mergers, or both. J. MEYER,
supra, at 251. Railroad cost structures were such that rates could be cut well below
average total cost and still be greater than short run marginal cost. /2 In competi-
tive markets, price cutting toward the floor set by marginal costs almost inevitably
occurred. However, this meant that any negative difference between price and aver-
age costs had to be made up elsewhere if total costs were to be recovered. These
pressures led railroads to accept the need for regulation in order to stabilize prices.
/d at 6-7. Se¢ also G. KOLKO, supra note 10, at 7-17 (cutthroat competition led to
industry desire for government action).

278. See Levin, supra note 271, at 19.

279. See id. at 8-9.

280. /4. at 2, 19-20. In markets characterized by a small number of competitors,
behavior can range from cutthroat competition to joint profit maximization. Levin
believes that the weakening of rate bureaus and the complexity of the rate structure
will make the monopoly solution of the maximization of joint profits difficult to
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The second basic question is whether intermodal competition,
primarily between trucks and railroads, will permit substantially in-
creased revenues. The Levin study specifically accounted for the pos-
sibility that increased rates would divert traffic to other modes.?8!
Professor Levin concluded that railroad rates of return on total in-
vested capital could increase from about two percent to as high as
thirteen percent, but only if competition between railroads was non-
existent.?82 In"his opinion, the more likely pricing behavior would
increase rates of return to approximately eight percent, a level at
which he thought that it was possible for the railroad industry to ob-
tain the financing necessary to sustain and improve its physical
plant.?83  Significantly, Professor Levin also identified a number of
qualitative factors characteristic of the Northeast which he considered
likely to cause the improved profitability benefits of deregulation to

be realized even more strongly by the distressed railroads in the
Northeast.28+

In another econometric study, Professor Friedlaender concludes
that competitive rate making would cause a shift of manufactured
goods away from rail and in favor of trucks while bulk commodities
would shift toward rail.285> She concludes, however, that the resulting
rates of return would be insufficient to allow the railroads to maintain
existing levels of capital stock.?86  Hence, railroads could be
financially self-sustaining only with substantial abandonments or
rates substantially in excess of marginal costs.?87

Thus, these studies demonstrate that it is reasonable to expect
that deregulation, as represented by the Staggers Act, can make a
significant contribution to the achievement of profitability in the
northeast rail system, but only if administrative and judicial interpre-
tation of the statute permit rates that are governed by market forces
rather than by regulation and if the legislation permits substantial

achieve. On the other hand, he asserts that the recognition by the small number of
firms of their interdependence will lead them to refrain from cutthroat competition.
ld at 21. See also J. MEVER, supra note 53, at 251.

281. Levin, supra note 271, at 5-6.
282. /d at 19-21.
283. /2 at 19-20.

284, JZ at 22. Firms with high shares of manufactured traffic will derive greater
benefit, as will those with cross-subsidized light density lines. In addition, Levin ex-
pects low-profit carriers to benefit from changes resulting from independent action on
rates and routes. /2

285. See Friedlaender, sugra note 44, at 115.

286. /4 at 118. She projects rates of return of 3.34% for the eastern region and
5.36% for the Southwest.

287. /4
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abandonments.?8®

2. PFassenger Operations

The passenger problem received only modest attention in the
1973 Act, the Final System Plan, and the 1976 Act. Conrail was in
little better position regarding passenger service at the end of 1980
than its predecessors were when the 1973 Act was enacted. Under the
provisions of the 1973 Act, Conrail continued most of the passenger
operations of the bankrupts in return for reimbursement of its losses
in that area. Five years after its creation, Conrail was operating 1819
daily commuter trains and carrying 231,000 daily round trip passen-
gers at an annual operating cost of more than $512 million.?8° Only
about forty percent of this cost was covered by fares.??® The remain-
ing sixty percent of the cost was covered by subsidies from federal,
state and local authorities.?9!

Congress addressed the commuter problem in the 1973 Act by
investing commuter authorities, rather than Conrail, with the author-
ity to decide what level of service should be provided. Morever, Con-
gress sought to make it clear that Conrail should provide commuter
service only for as long as it was fully reimbursed.??? The statute,
however, was interpreted as requiring Conrail to engage in protracted
abandonment litigation before service could be terminated, even
when full reimbursement was not provided.??> Thus, by the end of

288. For a discussion of the need to combine an abandonment policy with a
relaxation of rate regulation to achieve a viable rail system, see note 277 supra and
Friedlaender, supra note 44, at 118.

289. OPTIONS FOR CONRAIL, supra note 262, at 9-2.

290. /4 at 9-3.

291. /4

292. Section 304(b)(2) of the 1973 Act originally required Conrail to continue to
provide commuter service provided by its predecessors for 180 days after conveyance,
regardless of whether the properties on which such service was provided were desig-
nated for conveyance in the Final System Plan. The period was subsequently ex-
tended by amendment to 240 days. Se¢ Regional Rail Reorganization Act of 1973,
Pub. L. No. 93-236, § 304(b)(2), 87 Stat. 985, 1008 (1974) (codified as amended at 45
U.S.C. § 744(b)(2) (1976)). If state or local commuter authorities did not pay the
difference between revenue and avoidable costs for providing commuter service after
the 180 day period, Conrail was permitted to discontinue service. /2 § 304(c)(2)(A)
(codified as amended at 45 U.S.C. § 744(c)(2)(A) (1976)). Although Conrail was
obligated to assume commuter service contracts, and commuter authorities were ex-
empted from ICC regulation by the Reform Act of 1976, it was not clear whether
Conrail had been relieved of the common carrier obligation to operate the service.
See Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210,
§ 804, 90 Stat. 133-139 (codified at 45 U.S.C. § 744(a) (1976)).

293. See Illinois v. Consolidated Rail Corp., 589 F.2d 1327, 1334 (7th Cir.), cert.
dented , 442 U.S. 942 (1979) (holding that 45 U.S.C. § 744 does not authorize Conrail
to summarily discontinue rail passenger service over a Final System Plan line without
first pursuing protracted abandonment litigation); Brown v. Consolidated Rail
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1980, Conrail estimated that it had been forced to spend $230 million
to support its passenger operations.?®* Losses of this magnitude not
only made it more difficult to eliminate the need for federal funding
of Conrail, but also diverted management’s attention from more
pressing tasks,?9°

3. Labor Costs

After five years of Conrail operation, excessive labor costs contin-
ued to be a major threat to a viable northeast rail system. This labor
cost problem was the result of at least three factors: labor protection
obligations, rigid work rules and a fragmented collective bargaining
structure.

a. Labor Protection Obligations

The labor protection provisions included in Title V of the 1973
Act were substantially the same as the provisions negotiated prior to
the Penn Central merger.2°¢ Congress responded to proposals to re-
lieve the reorganized carrier of the economic burden of funding pro-
tective payments, but nonetheless wrote the lifetime protection
provision into law. The 1973 Act authorized $250 million to fund the
statutory labor protection program.?®” There was, however, no clear
evidence that this amount would be sufficient.29%¢ By early 1980, the
$250 million in authorized funding was nearly exhausted and Conrail
was confronted with the possibility that it would be required to con-
tinue making protective payments out of its own funds.?°®* The Stag-
gers Act significantly changed the benefit formulas to reduce the cost
of the program, and, in addition, authorized $230 million in in-

Corp., 422 F. Supp. 1251 (N.D. Ohio 1976) (Conrail abandonment of rail properties
used in freight service enjoined pursuant to 45 U.S.C. § 744(g)); ¢/ Coleman v. Con-
solidated Rail Corp., 449 F. Supp. 621, 622 (N.D. Ohio 1977) (challenge to discontin-
uance of passenger service by Conrail denied because plaintiffs failed to prove
conditions prohibiting termination pursuant to 45 U.S.C. § 744).

294. OpPTIONS FOR CONRAIL, sugra note 262, at 9-8.

295. /4 at 9-9.

296. For a discussion of the labor protection provisions of the Penn Central
merger, see notes 71-72 and accompanying text supra. See also Railroad Reorganiza-
tion Act of 1973, Pub. L. No. 93-236, §§ 505-509, 87 Stat. 985, 1015-1020 (1974)
{codified as amended at 45 U.S.C. §§ 771-779 (1976)) (repealed 1981).

297. | FINAL SYSTEM PLAN, supra note 188, at 166; Regional Rail Reorganiza-
tion Act of 1973, Pub. L. No. 93-236, § 509, 87 Stat. 985, 1020 (1974) (codified as
amended at 45 U.S.C. § 779 (1976)) (repealed 1981).

298. 1 FINAL SYSTEM PLAN, supra note 188, at 166.

299. Section 509 of the 1973 Act obligated Conrail to make the actual payments
and authorized only $250 million for reimbursement. Regional Rail Reorganization
Act of 1973, Pub. L. No. 93-236, § 509, 87 Stat. 985, 1020 (1974) (codified as
amended at 45 U.S.C. 779 (1976)) (repealed 1981).
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creased funding.3%® Yet, the Staggers Act explicitly provided that
Conrail was responsible for residual funding.3°! In less than a year, it
was clear that the additional funding authorization contained in the
Staggers Act would be insufficient to cover program costs.?92 This
hindered successful reorganization of the regional rail system in two
ways: 1) it threatened continued drains on Conrail funds;3%3 and 2) it
inhibited further restructuring by leaving Conrail with the financial
responsibility for continuing to pay employees full salary even when
the rail properties on which they worked were abandoned or trans-
ferred to other carriers.3°* Undeniably, Conrail’s burdensome labor
protection responsibilities had to be lightened before the overall Con-
rail problem could be solved.30>

b. Work Rules

A second cause of the labor cost crisis was the work rule problem.
Unfortunately, the 1973 Act, the Final System Plan, and the Reform
Act of 1976 accomplished virtually nothing toward resolving this
problem, thus leaving it to Conrail to address this aspect of the gen-
eral labor cost problem within the context of a materially worse bar-
gaining structure.3%6 In early 1978, Conrail, following in the footsteps

- 300. Staggers Rail Act of 1980, Pub. L. No. 96-448, § 501, 94 Stat. 1895, 1948
(codified at 45 U.S.C. § 775(b) (Supp. IV 1980)) (repealed 1981). Section 501 of the
Staggers Act amended § 505(b) of the 1973 Act by changing the formulas for com-
puting income protection. Sec . The Staggers Act amendments treated the four
generic classes of railroad employees differently. For maintenance-of-way employees,
monthly displacement allowances (MDAs) were annualized, and overtime was re-
moved from the base period earnings from which MDAs were derived. For nonoper-
ating employees, overtime earnings were eliminated from the base. For protected
operating employees, a limit equal to the average compensation for the craft was
imposed on MDAs. For noncontract employees, the original formula was left un-
changed. /4 § 501(b)(1)-(b)(4) (codified at 45 U.S.C. § 775(b)(1)-(b)(4)) (Supp. IV
1980) (repealed 1981).

In 1981, the Special Court held that the Staggers Act changes did not violate the
fifth amendment because there was a rational basis for the distinctions Congress
made among employees. Hinds v. Consolidated Rail Corp., 518-F. Supp. 1350, 1361
(Regional Rail Reorg. Ct. 1981), cert. denied, 102 S. Ct. 1007 (1982). The Special
Court’s opinion contains a detailed description of the changes in the benefit formulas
made by the Act, and summarizes the economic effect of these changes. See id at
1355-58.

301. Staggers Rail Act of 1980, Pub. L. No. 96-448, § 501, 94 Stat. 1895, 1948
(1980) (codified at 45 U.S.C. § 775(b) (Supp. IV 1980)) (repealed 1981).

302. See CONSOLIDATED Rai. CORPORATION, LABOR REPORT TO CONGRESS
9-10 (Mar. 15, 1981) [hereinafter cited as LABOR REPORT].

303. /d at 9.

304. /4 at 10.

305. /4

306. Section 504(d) of the 1973 Act required Conrail and labor organizations
representing employees of the railroads in reorganization to begin negotiations over
new collective-bargaining agreements. There was, however, no assurance that nego-
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of the Penn Central six years earlier, identified the solution of the
crew consist problem as a major negotiating goal. Its specific
financial goal was to save $500 million in labor costs in the subse-
quent five years.3%? This $500 million figure reflected Conrail’s as-
sumption that resolution of the crew consist problem and the
attainment of other bargaining objectives could be achieved
promptly.38 There seemed to be grounds for optimism on this score
because in 1978 Conrail succeeded in negotiating a crew consist
agreement with the United Transportation Union (UTU) providing
for the reduction of train crew size through attrition as a precondition
for payment of wage increases agreed to by other carriers.3%?

Unfortunately for Conrail’s plan to reduce labor costs, imple-
mentation of this new Conrail crew consist agreement and of the 1972

tiations would ever be completed nor was there a vision of what the resulting provi-
sions would contain. Szz Regional Rail Reorganization Act of 1973, Pub. L. No. 93-
236, § 504(d), 87 Stat. 985, 1015 (1974) (codified as amended at 45 U.S.C. § 774(d)
(1976)).

Before Conrail began operations, the Special Court noted disapprovingly that
the 1973 Act provided no relief to Conrail with respect to “burdensome work rules.”
In re Penn Central Transp. Co., 384 F. Supp. 893, 910 n.21 (Regional Rail Reorg. Ct.
1974).

307. CONSOLIDATED RAIL CORPORATION, SUMMARY OF BUSINESS PLAN, Jan.
1, 1978 to Dec. 31, 1982 12 (Feb. 1978).

308. /4

309. CONSOLIDATED RaIL CORPORATION, 1979 ANNUAL REPORT 8-9 (1980).
On August 30, 1978, Conrail signed an agreement with a majority of the UTU gen-
eral chairmen representing its trainmen. Maloof v. United Transp. Union, No. 78-
3793, slip op. at 14-15 (E.D. Pa. Mar. 27, 1980). The August 30 agreement provided
for the payment by Conrail of wage and benefit increases that had been agreed to by
the National Railway Labor Conference and the UTU. /4 at 37-41. The agreement
was applicable to most of the major railroads. In exchange, the general chairmen
agreed to a crew size reduction and to binding arbitration of remaining unresolved
issues. /4 at 37. On September 8, 1978, a detailed crew consist agreement was
signed by Conrail and a majority of the UTU general chairmen in order to imple-
ment that element of the August 30 agreement. See o at 42,

The September 8 agreement provided for the eventual elimination through at-
trition of one brakeman from each train crew, leaving one conductor and one brake-
man. Trainmen holding seniority on the date of the agreement (“protected
trainmen’’) were entitled to continue to bid for second brakemen positions, so that
attrition would result in smaller crews through a gradual decrease in the size of the
class eligible to demand second brakemen’s jobs. /2 at 52-54. Protected trainmen
also were to share in the savings resulting from the crew size reduction through pay-
ments by Conrail into an employee trust fund. /2 at 54. A trust fund agreement was
subsequently signed on February 25, 1980, and an arbitration award was entered on
June 30, 1981. The combination of the August 30 and September 8 trust fund agree-
ments with the award of Arbitration Board No. 385, resolved all of the issues between
Conrail and the UTU represented employees covered by the agreements.

For an explanation of the impact of a court decision partially invalidating the
August 30 and September 8 agreements, see note 312 infra.

HeinOnline -- 28 Vill. L. Rev. 328 1982-1983



1982-83] RESPONSE TO NORTHEAST RaAIL Crisis 329

Firemen Manning Agreement®'? was inhibited by declining traffic.3!!
In addition, Conrail became ensnared in unsuccessful litigation over

310. For a discussion of the Firemen Manning Agreement, see notes 86-87 and
accompanying text supra.

311. Declining traffic causes the number of crews to decrease. Fewer crews
means fewer opportunities for protected trainmen to bid for second brakemen posi-
tions and for protected engine service personnel to bid for fireman positions. For any
particular number of protected trainmen or engine service personnel, the end result is
a higher proportion of firemen or second brakemen positions that will be occupied
through the exercise of seniority under the crew consist or fireman manning agree-
ments. In more rigorous terms, the process can be expressed mathematically. Sup-
pose, for example, that a railroad operates an average of 3000 crews per day, or 1.09
million crews per year, and that trainmen work an average of 225 days per year. A
pool of approximately 15,000 trainmen would be required to fill one conductor and
two brakemen positions on all the crews. If the railroad enters into a crew consist
agreement similar to Conrail’s 1978 agreement with the UTU, the pool of 15,000
trainmen will be “protected”, or entitled to exercise seniority to second brakeman
positions. However, seniority may not be exercised to a second brakeman’s position if
the railroad requires the employee to work on a conductor or first brakeman job.
This is called a “force assignment” rule, and was included in Conrail’s 1978 agree-
ment with UTU.

If attrition among protected trainmen is “a” on an annual basis, the number of
protected trainmen in year “t” is:

P=P_ (1—a)t
where P, = 15,000
If traffic declines at rate “b”, the number of crews operated in year “t” will be:
C=C, (I-by
where C, = 1.09 million
The number of conductor and first brakeman jobs in year “t” is twice the number of
crews. Because of the force assignment rule, the number of protected trainmen exer-
cising seniority to second brakeman positions in year “t” (based upon 225 working
days) will be:
Z(t) = 225P_ (1-a)t — 2C, (1—b)t
The percentage of crews operated with second brakemen will be:
(40
C,u-bt

P, 1-a t
- 225 = — -2
C, i-b
1—a ¢
- 3 — -2
1-b

If attrition is 6% (a=0.06) and traffic is constant (b=0.0), approximately 20% of the
crews will be operating with a second brakeman in the fifth year of the agreement.
On the otheér hand, if traffic declines at 3% per year (b=0.03) and attrition is 6%
(a=0.06), 56% of the crews will be operating with a second brakeman in the fifth
year.

Attrition can be accelerated by separating protected trainmen in exchange for a
lump sum payment. For example, if “d” protected trainmen are separated at the
beginning of the hypothetical crew consist agreement, and the crew consist agree-
ment otherwise remains in force, the percentage of crews operating with a second
brakeman in year “t” becomes:

Y() =
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the validity of the crew consist agreement.3'? By the end of 1980,
therefore, Conrail’s ratio of labor costs to revenue was significantly
higher than that of other railroads.?'® One reason for this was that the

225(P_—d) (1—a)' — 2C, (I—b)t
C. (1-b)t

(=) ) -

If normal attrition is 6% and traffic declines by 3% and 2500 protected trainmen are
separated, approximately 12% of the crews will be operating with second brakemen
in the fifth year of the agreement.

If, in addition, the railroad is entitled to eliminate completely one second brake-
man’s job for each trainman separated, the percentage of crews operating with a
second brakeman in year “t” would be:

225 (P_—d) (1—a) — 2C,_ (1—b)t — 365d

Y

Y{t) =
C (1=b)t

-}

If 2500 trainmen were separated and 2500 second brakeman jobs were elimi-
nated at the beginning of the agreement, no crews would be operating with a second
brakeman in the fifth year of the agreement. This assumes, of course, the same 6%
and 3% rates of attrition and traffic decline. Equally important, only 15% of the
crews will be operating with a second brakeman in the first year, compared with 44%
in the first year if 2500 trainmen were separated, but no positions were eliminated.

312. See, e.g., Maloof v. United Transp. Union, No. 78-3793 (E.D. Pa. Mar. 27,
1980). In Malvsf, the court held that Conrail’s August 30, and September 8, 1978
wage, crew consist, and arbitration agreements were invalid as to four UTU general
committees, whose chairmen had not signed the agreements. /4 at 76, 88. The
agreements were held valid as to employees within the jurisdictions of seven other
signatory general committees. /2 at 74-76. By February 1981, Conrail had con-
cluded agreements with all of the nonsignatory general committees, which were sub-
stantially identical to the August 30 and September 8, 1978 agreements. These four
agreements, negotiated pursuant to the Aaloof court’s order, each provided that

[i]n reaching this agreement, both parties recognize fully their obligations

under section 504(d) of the Regional Rail Reorganization Act, as amended,

and acknowledge that section requires system wide negotiations in the fu-

ture, aimed at reaching a simple agreement for the entire craft or class of

trainmen, as a single bargaining unit.

Id at 90-91. In a recent case involving some of the same legal issues but different
facts, another district court sustained an agreement between the UTU and the Bos-
ton & Maine Railroad to arbitrate the crew consist dispute, and similarly upheld the
resulting arbitration award. See Lenfest v. Boston & M. R.R., 537 F. Supp. 324 (D.
Mass. 1982). The court held that the union was authorized to execute the agreement
to arbitrate, that the union did not breach its duty of fair representation, and that the
affected UTU General Committee ratified the agreement to arbitrate after the fact.
/4. at 334-36. Independently, the court found that acceptance of the pay increases
provided for by the arbitration award estopped the plaintiffs from attacking the
award. /d at 338.

While the differing facts in the Lenfest case make it difficult 1o distinguish the
legal reasoning of Malogf on the authority and ratification issues, the outcome on the
estoppel theory certainly is different in the two cases. Compare 1d. at 338 with No. 78-
3793, slip op. at 89-91 (E.D. Pa. Mar. 27, 1980).

313. Labor Report, supra note 302, at 1.
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average size of its crews had increased rather than decreased.?'* Con-
sequently, the “solution” to the labor cost problem sought by the
Penn Central trustees and pursued by Conrail was far from
realization.3!3

c. Bargaiming Structure FProblem

A third element of the labor cost crisis was Conrail’s bargaining
structure. The fragmented bargaining structure under which Conrail
was forced to negotiate with the rail unions made Conrail’s efforts to
reduce labor costs even more difficult than that of its predecessors.
The 1973 Act had required Conrail to assume the collective bargain-
ing agreements that were in force on the bankrupts.3'¢ At the same
time, it obligated Conrail and the labor organizations to begin negoti-
ations over new agreements to replace the separate agreements which
the bankrupt railroads had negotiated with their employees.?!” The
1973 Act however, contained no mechanism for forcing resolution of
these negotations.?'8 There were some advantages to this situation
which Conrail was able to exploit. For example, by bargaining sepa-
rately from the rest of the industry, Conrail was able to use the 1978
National Wage Agreement as a lever to force most of its labor organi-
zations to conclude new comprehensive agreements.3!9 It, nonethe-
less, was still plagued by uncertainty over its legal right to require
negotiations on a system-wide basis for each craft or class, primarily
because of the litigation over the crew consist agreement.320 The
Staggers Act finally resolved the negotiations problem by providing
for systemwide negotiations of any collective bargaining agree-
ment.32! In so doing, it expressly overturned a Pennsylvania Federal

314. DEPARTMENT OF TRANSP., FEDERAL RAILROAD ADMINISTRATION, REC-
OMMENDATION FOR NORTHEAST RaIL SErRvVICE C-2 (Mar. 31, 1981).

315. For a discussion of attempt by the Penn Central and its trustees to solve the
crew consist problem, see notes 105-09 and accompanying text sugra.

316. Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, § 504(a),
87 Stat. 985, 1014 (1974) (codified at 45 U.S.C. § 774(a} (1976)) (repealed 1981).

317. /4 § 504(d) (codified at 45 U.S.C. § 774(d) (1976)) (repealed 1981).

318. For a discussion of the limitations of § 504(d) of the 1973 Act, see note 306
supra.

319. See Maloof v. United Transp. Union, No. 78-3793, slip op. at 38. The pace
of negotiations under § 504(d), which the author observed, accelerated once a na-
tional wage settlement had been reached in the summer of 1978. Conrail steadfastly
refused to grant a wage increase to any labor organization until that organization
had concluded a § 504(d) agreement.

320. For a discussion of this crew consist litigation, see note 312 supra.

321. Staggers Rail Act of 1980, Pub. L. No, 94-448, § 506, 94 Stat. 1956
(amending 45 U.S.C. § 774(d) (1976)) (repealed 1981). Section 504(d) of the 1973
Act was amended to make it clear that a “single collective bargaining agreement”
was to be negotiated with each craft or class of Conrail employees and to require that
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District Court which had found portions of the crew consist agree-
ment invalid.??? Nevertheless, by the end of the fifth year of its opera-
tions, Conrail was still far from realizing 1ts goal of saving $500
million in labor costs. It was also far from achieving the substantial
reduction in labor intensity that the Penn Central trustees had identi-
fied as necessary, but which both the 1976 Act and the Final System
Plan had neglected.323

IV. THE EvoLuTtioN oF NERSA
A. Planning the Future of Conrail

The Staggers Act required Conrail, USRA, and DOT to submit
reports to Congress by April 1, 1981 concerning recomendations on
the future of Conrail.3?* The USRA and Conrail reports were specifi-
cally to consider three policy options: 1) the discontinuation of federal
funding, 2) the continued funding of Conrail as it was then struc-
tured, and 3) “future Federal funding [of Conrail] to the extent neces-

“|n]egotiations with respect to such single collective bargaining agreement, and any
successor thereto, shall be conducted systemwide.” /& This provision was retained
by NERSA, which added a new § 708 to the 1973 Act. Se¢ NERSA, Pub. L. No. 97-
35, § 1143(a), 95 Stat. 643, 665-66 (to be codified at 45 U.S.C. § 797g(a)).

322. See Maloof v. United Transp. Union, No. 78-3793 (E.D. Pa. Mar. 27,
1980). For a discussion of Malsgf, see note 312 supra. The legislative history of § 506
makes it clear that the intent was to overrule the Ma/gf case and to solve one of the
most difficult bargaining structure issues facing Conrail. H.R. REp. No. 1430, 96th
Cong., 2d Sess. 134-35, reprinted in 1980 U.S. ConE CONG. & Ap. NEws 4166-67. The
conference report was critical of the Mawof decision:

[R]evocation of the detailed and comprehensive Crew Consist Agreement,

on the strength of findings by a Magistrate, not only denies its benefits to a

large number of United Transportation Union members but wipes out

needed savings for Conrail.

.. . The Conference substitute follows the Senate bill, with a clarifying

sentence added to ensure that such a single collective bargaining agreement

is negotiated systemwide. This follows the historical policy of the National

Mediation Board that crafts or classes are to be certified systemwide, and

negotiations conducted on a similar basis.

This section will make it absolutely clear that the intent of Congress

was in 1973, has remained, and is today that Conrail is entitled to a single

collective bargaining agreement with each craft or class of workers. The

Magistrate’s opinion was premised on what he described as an ambiguous

phrase in the existing statutory language. This section should make it clear

that the intent of Congress is that Conrail is entitled to a single agreement

for each class and craft.

/d

323. For a discussion of the Penn Central Trustees’ concern about labor cost
intensity, see notes 104 & 116 and accompanying text supra. For a discussion of the
USRA's failure to address the problem when formulating the Final System Plan, see
notes 177-80 and accompanying text supra.

324. Sraggers Rail Act of 1980, Pub. L. No. 96-448, § 703(b), 94 Stat. 1895,
1963-64 (45 U.S.C.A. § 747 note (West Supp. 1982)).
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sary to preserve rail service in the region which can be self-
supporting, without undue interim disruption of operations which
will be maintained.”?25

The USRA submitted its preliminary report on December 17,
1980.326 The report contained no recommendations; instead, it
presented results of a simulation model that indicated that even with
an additional $1.5 to $2.1 billion in federal funding over the next five
years, Conrail would still not be financially self-sustaining.??” In its
concluding chapter, the USRA questioned whether the need for Con-
rail is “as great now as it was perceived to be in 1974.7328

The departing Carter Administration, with its budget for Fiscal
Year 1982, took the position that further funding for Conrail beyond
the amount authorized in the Staggers Act would be forthcoming
only if Conrail’s beneficiaries (states, localities, and labor) shared the
federal government’s burden of sustaining Conrail commencing Jan-
uary 1981.32 The Reagan Administration proposed more draconian
measures for Conrail. In its proposals for modifications of the Carter
Budget,?3° the Reagan Administration proposed elimination of fed-
eral subsidies for Conrail 33! Specifically, the proposal stated:

No funding will be provided to aid Conrail beyond 1982.
The original intent of the law leading to Conrail’s formation
in 1976 was that it become a self-sufficient corporation; this
policy change will require Conrail to attain that goal more
quickly. Major reform of Conrail, including (a) substantial
track abandonment, (b) reduction in Conrail’s workforce
and changes in work rules, and (c) State and/or local sup-

325. /4§ 703(b)(1)(A)-(C) (45 U.S.C.A. § 747 note (West Supp. 1982)). The
same subsection required the Secretary of Transportation to submit recommenda-
tions to Congress with respect to the future structure and operations of the Corpora-
tion by April 1, 1981, /2 § 703(b)(8) (45 U.S.C.A. § 747 note (West Supp. 1982)).
The ICC and the Secretary of Transportation were required to comment on the Con-
rail and USRA reports by May 1, 1981. /4 § 703(b)(7)(g) (45 U.S.C.A. § 747 note
(West Supp. 1982)). In addition, Conrail was required to submit, by March 15, 1981,
an “analysis of the effects upon [Conrail] and its employees of alternative changes in
labor agreements and related operational changes.” /2 § 703(c) (45 US.C.A. § 747
note (West Supp. 1982)).

326. UNITED STATES RAILWAY ASSOCIATION, FEDERAL FUNDING OF CONRAIL:
RaiIL SERVICE OBJECTIVEsS AND EconoMmiC REALITIES (Dec. 17, 1980).

327. /4 ac 18-19.

328. /4 at 36.

329. ExecuTIVE OFFICE OF THE PRESIDENT, OFFICE OF MANAGEMENT AND
BuUDGET, BUDGET OF THE UNITED STATES GOVERNMENT FOR FiscaL YEAR 1982
188-89 (1981).

330. EXecUTIVE OFFICE OF THE PRESIDENT, AMERICA’S NEw BEGINNING: A
PrROGRAM FOR EcoNOMIC RECOVERY (Feb. 18, 1981).

331. Jd at 4-39.
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port for losing or marginal rail lines is necessary for self-sus-
taining operations. Without such reform, dismemberment
of Conrail through sale of its lines to other railroads may
become a necessity.332

In response to this threat, Conrail began to set the political stage
for “reform.” 3% In its labor report to Congress on March 15, 1981,
Conrail emphasized that 1t could not be made self-sufficient unless
the proportion of its revenues paid out in labor costs was ultimately
reduced to a level typical of that of other railroads.*** Conrail’s re-
port noted that its current labor cost ratio was fifty-six percent, com-
pared to an average industry ratio, excluding Conrail, of
approximately forty-eight percent. The difference resulted in more
than $300 million in additional annual labor expenses for Conrail.33°
The report concluded that Conrail’s labor cost ratio could be reduced
only if 1) the 1981 round of collective bargaining negotiations re-
sulted in contributions of at least $200 million per year, 2) the savings
permitted by existing productivity agreements dealing with firemen
manning and crew consist were accelerated, and 3) Conrail were
shielded from employee protection costs.33¢

More specifically, the Conrail report proposed that the federal
government assume total responsibility for employee protection pay-
ments. In addition, Conrail recommended appropriation of funds au-
thorized by the Staggers Act for separation payments to firemen and
brakemen in order to accelerate the benefits of the Firemen Manning
and Crew Consist Agreements.33? Most ambitiously, the Conrail pro-
posed that the 1981 negotiations aim for labor cost savings of $200
million per year “through wage constraints which would be replaced
over time with a negotiated package of work rule changes and other
concessions having a comparable value.”338

332. /4

333. See generally LABOR REPORT, supra note 302.

334. /4 at 1.

335. /d.

336. /d at 2.

337. /d. at 8-10.

338. /d. at 6. The report concluded that an explicit legislative or administrative
requirement that the contributions be negotiated was needed to ensure that the nec-
essary contributions were made. This would be accomplished by prohibiting wage
increases to employees represented by any labor organization until that organization
had negotiated the necessary agreement, by permitting a strike of significant dura-
tion, or by direct substantive determination of the components of a contribution
package for any union unwilling to agree at the bargaining table. /2 at 6-7.

The author was the principal draftsman of the March 15 Labor Report. The
report’s content and tone were intended to establish a clear and relatively inflexible
goal for labor cost savings, while suggesting alternative ways of achieving the goal.
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In a subsequent report,**® Conrail emphasized that “even with
the most stringent internal cost-saving measures . . . [it is not] possi-
ble to operate a conventional railroad with Conrail’s obligations on a
self-sustaining basis in Conrail’s service area.”?*® Consequently, the
Conrail report recommended legislative action to modify some of the
obligations imposed on it. This legislative action was necessary to en-
able Conrail to become a ‘“smaller, leaner railroad,” to counteract
declining business volume, and to assist in negotiating agreements
designed to bring about labor savings of $200 million per year. In
addition, legislation was needed to require the federal government to
assume employee protection obligations imposed by the 1973 Act, re-
lieve Conrail of commuter service operating responsibilities, and re-
lieve Conrail of its debt to the federal government through capital
restructuring.34!

In a major departure from the earlier views of the Penn Central
trustees,3#? the Conrail report concluded that large-scale line aban-
donments would not make a major contribution toward Conrail’s
self-sufficiency.3#3 Conrail’s conclusion was based upon an extensive
analysis of its lines which suggested that unprofitable lines and traffic
were so broadly dispersed that attempts to solve Conrail’s problems
through drastic network rationalization were more likely to impair
the railroad’s financial performance than to improve it.?**

Finally, Conrail explored the viability of transfering some or all
of its properties to other railroads. It concluded that a partial transfer
which would allow other railroads to pick the most attractive Conrail
properties would result in a residual group of disconnected lines that
could not be operated as a system and would generally not be self-
sustaining on an individual basis.?>*> This would leave the federal
government with no reasonable option but termination of service on
the unacquired lines.3#¢ In addition, the Conrail report observed that

The report particularly sought to avoid making detailed substantive negotiating pro-
posals, which would not be readily understandable by Congress and the public. Sim-
plicity, it was felt, would enhance the acceptability of Conrail’s position.

33G9. ConNsOLIDATED RaiL CORPORATION, OPTIONS FOR CONRAIL, EXECUTIVE
SUMMARY (Apr. 1, 1981) [hereinafter cited as EXECUTIVE SUMMARY].

340. /d at 3.
341. Jd at 3, 4.

342. STATEMENT OF THE PENN CENTRAL TRUSTEES, supra note 1, at 16-17,
reprinted in Hearings at 581-82. For a general discussion of the Penn Central trustee’s
views, see text accompanying note 207 sugra.

343. EXECUTIVE SUMMARY, supra note 339, at 20-21.
344. /d

345. /d at 32,

346. /d
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the actions that were likely to induce other railroads to acquire large
portions of Conrail’s system were precisely the major changes that
were necessary for Conrail’s attainment of self-sufficiency, specifically,
reduction of labor costs, freedom from labor protection obligations,
elimination of commuter passenger service responsibilities, and ame-
lioration of its debt burden.347

The USRA in its April 1, 1981 report, asserted that Conrail
could become viable and forego the need for further federal funding
by fiscal year 1983 through better management of its expenses, dereg-
ulation, concessions by labor, and exploitation of the marketing flex-
ibility provided by the Staggers Rail Act.?*® The USRA
recommended a two-year transition period during which Conrail
would be required to achieve substantial visible progress in order to
prevent the dissolution of the railroad.?*®* In any event, in the
USRA'’s opinion a detailed alternative plan was needed to guarantee
an orderly succession should Conrail fail to meet these objectives,3>°
As prerequisites for the continuation of Conrail, the USRA recom-
mended several ways to achieve an early reduction in costs: signifi-
cant concessions by labor; removal of labor protection obligations
from Conrail; and transfer of responsibility for passenger operations
from Conrail to another entity or to local authorities.3%!

In contrast to the cautiously optimistic USRA report, the DOT,
in its March 31, 1981 report, concluded that any independent Conrail
organization, no matter how its operations might be economized,
would continue to be a marginal, government-owned, northeast oper-
ation that consumed hundreds of million of federal dollars.®3? If la-
bor concessions and other economies could not be achieved by
Conrail and USRA, DOT projected that the continuation of Conrail
would cost the Federal Treasury $4 billion by 1985.3°3 Rather than
continuing Conrail, DOT proposed legislative action to reform the
required labor protection payments and transfer commuter opera-

347. /4 at 33.

348. UNITED STATES RAILWAY ASSOCIATION, CONRAIL AT THE CROSSROADS:
THE FUTURE OF RAIL SERVICE IN THE NORTHEAST 79 (Apr. 1981).

349. /4 at 77.
350. /. at 71-78.

351. /4. at 79. Representatives of DOT and the Department of Treasury dis-
sented from the USRA Report, not because they opposed the changes, but because
they would be insufficient. /2 at vii-viii.

352, FEDERAL RAILROAD ADMINISTRATION, UNITED STATES DEPARTMENT OF
TRANSPORTATION, RECOMMENDATIONS FOR NORTHEAST RAIL SFRVICE 2 (Mar.
31, 1981) [hereinafter cited as DOT REPORT].

353. /.
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tions to state and local authorities.?>* Thereafter, DOT proposed that
Conrail’s physical plant should be integrated into the national rail-
road system by transferring major portions of Conrail’s lines to other
railroads.3>>

The DOT report analyzed Conrail’s report as well as USRA’s
April 1 report.3%6 DOT concluded that neither report constituted an
acceptable basis for further commitment of public funds to Conrail3>?
because both plans required “achievement of ambitious programs in-
volving unprecedented changes in labor agreements, reversal of long-
term traffic trends, and achievement of operating efficiencies that
could be beyond the reach of Conrail’s management.”3%8 According
to the DOT, the probability of Conrail’s achieving such goals was not
promising.?>® The DOT was concerned that even if the Conrail and
USRA savings projections could be realized, “the result would be a
financially marginal railroad not strong enough to survive subsequent
economic downturns and unable to sustain itself without Government
assistance over the long term,”360

The three reports conflicted on whether Conrail should be given
another infusion of federal funds and afforded another opportunity to
become viable. All three reports agreed, however, on the need for
legislative initiatives that would transfer the responsibility for labor
protection to the federal government, divest Conrail of commuter
service obligations, and lead to labor savings.3¢! This agreement pro-

354. /4 at 1-2.

355. /.

356. /4. at III-1.

357. 7d. at 1II-1.

358. /d at II1-7.

359. /4.

360. /4 Such a perpetually marginal system, in DOT’s opinion, would be un-
able to be a part of the dynamics of the railroad industry. /2 Without sufficient
earnings to attract merger partners and insufficient financial strength to purchase
other railroads or lines, Conrail could not effectively exploit the single-line, shipper-
oriented service packages which would be necessary for long term viabitity in the rail
system. /d.

361. Ser generally notes 336-60 and accompanying text sugra. At about the same
time that these reports were submitted, the commuter authorities expressed their po-
sitions in congressional testimony. See Conrarl Reauthorization, 1981: Hearings before the
Subcomm. on Surface Transportation of the Senate Comm. on Commerce Science and Transporta-
tion, 97th Cong., Ist Sess. 106-11 (1981) [hereinafter cited as NERSA Senate Hearings)
(testimony of Louis J. Gambaccini, N.J. Comm’r of Transp. and Chairman, N.J.
Transit Corp.). They questioned whether relieving Conrail of the obligation to pro-
vide commuter service was essential to Conrail’s future financial health. /2 at 108.
In the event responsibility was to be transferred, however, the commuter authorities
proposed creation of a new corporation to provide service under contract with the
authorities. /2 at 109-10. Such a corporation was established in the resulting legisla-
tion, though not exactly in the form proposed by the authorities.
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vided a foundation for congressional debate.

Even before the April | reports were submitted, private groups
with an interest in Conrail were expressing similar views. During
Senate hearings in late March, shipper representatives, who favored
continuation of a restructured Conrail, recommended removing the
labor protection burden from Conrail and creating mechanisms for
transfer of Conrail lines.?¢2 Rail labor criticized Conrail for asking
the government to intervene on the issues of labor protection and col-
lective bargaining®®® over labor costs, but hinted that concessions
such as wage deferrals might be considered in the appropriate labor-
management forum.3®* One local union representative suggested a
wage freeze, a change in work rules, and the elimination of the re-
sponsibility for commuter service.36> Rail labor made no suggestions
regarding labor protection except to note that the Staggers Act
changes?6 in the benefit formulas had reduced claims significantly.367

On the thorny passenger service issue, some commuter authori-
ties accepted the need for a transfer of commuter operating responsi-
bility from Conrail, 368 but others wanted to retain Conrail as the
operator of commuter lines through achievement of major changes in
the labor agreements.?9

B. Draft Bills

1. Zhe Department of Transportation Proposal

Shortly after April 1, both Conrail and DOT informally submit-
ted draft legislative proposals to each other and to congressional com-
mittee staffs. The DOT “Rail Service Transfer” draft bill would have
relieved Conrail of the obligation to operate commuter service one

362. See id at 119-25 (testimony of E. Kennedy Bowers, Chairman, Railway
Facilities Commission, National Industries Traffic League; Thomas T. Church, Vice
President, Transportation, Bethlehem Steel Corp.)

363. /2 at 50. (testimony of Fred J. Kroll, Chairman, Railway Labor Execu-
tives Association).

364. /d at 56, 79 (tesimony of Fred A. Hardin, President, United Transporta-
tion Union; Fred J. Kroll, Chairman, Railway Labor Executives Association).

365. /4 at 166 (testimony of William Svendlin, Legislative Representative,
Brotherhood of Railway, Airline and Steamship Clerks, Freight Handlers, Express
and Station Employees).

366. For a discussion of the Staggers Act changes in benefit formulas, see note
300 and accompanying text supra.

367. NERSA Senate Hearings, supra note 361, at 43 (statement of Fred A. Hardin,
President, United Transportation Union).

368. /4 at 109 (testimony of Louis J. Gambaccini, New Jersey Commissioner of
Transportation and Chairman, New Jersey Transit Corp.).

369. /4 at 158 (statement of Southeastern Pennsylvania Transportation
Authority).
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year after its effective date, by transferring this responsibility to com-
muter authorities.?’® The DOT favored the splitting up of Conrail,
and accordingly recommended that Conrail freight rail properties be
transferred to “financially responsible” persons by the Secretary of
the Treasury.3”! The bill authorized the Secretary to permit the dis-
continuation of service on lines, and, in addition, to promote the for-
mation of necessary terminal operations which were to be supported
by connecting railroads.3’? Those lines on which service was to be
discontinued could be transferred to entities designated by the states,
in which case the transferee would not have common carrier status.373
The draft bill provided for transfer of commuter employees to new
operators, expressly subjecting the new operators to the collective bar-
gaining agreements that were in effect on the transferee railroads.?”*
If the transferee railroad had no collective bargaining agreement,
then the new operators would be subject to the Railway Labor Act.??>
According to this draft bill, the transferce railroads would be able to
determine the number of Conrail employees to be transferred with
the properties.?’¢ Finally, the bill would have repealed the Title V
employee protection provisions of the 1973 Act. It would nonetheless
have authorized lump-sum separation payments to employees de-
prived of employment in connection with the transfer of rail opera-
tions from Conrail.377

2. The Conrat! Proposal

The Conrail draft bill provided for additional federal funds for
Conrail, and mandated legal and economic changes to enhance the
prospects of Conrail’s viability. The bill would have relieved Conrail
of the obligation of operating commuter passenger service within 180
days of its enactment, permitting commuter authorities to designate
themselves or some other entity as replacement operators.?’® The bill
also would have required Conrail and the labor organizations to
reach collective bargaining agreements that would result in reduced

370. DEPARTMENT OF TRANSPORTATION, RAIL SERVICE TRANSFER ACT OF
1981, § 201-06 (draft bill Apr. 14, 1981).

371. 1d §201(a).
372. 14 § 201.

373. Id. § 205.

374. 14 § 403.

375. /d

376. /4. § 402.

377. 14 §§ 301, 308.

378. ConsoLIDATED RaIL Corp., THE NORTHEAST RaIL AcT OF 1981, §§ 703,
704 (draft bill Mar. 27, 1981).
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labor expenses.3”® Until such agreements were negotiated, wages
would be frozen 380 In addition, the bill transferred responsibility for
labor protection to the federal government,3®! and required state and
local governments to contribute $50 million in the aggregate per year
for five years.382 Finally, it permitted the Secretary of Transportation
to determine annually whether Conrail would require federal funding
substantially in excess of the total amounts authorized.?® If the Sec-
retary determined that additional funds would be required, the draft
bill authorized him to sell Conrail’s properties according to a speci-
fied procedure.384

C. 7he May 5 Labor Agreement

Shortly after Conrail filed its March 15, 1981 labor report,38 it
began negotiations with a committee of labor organizations repre-
senting its employees.38¢ Conrail proposed a five-year agreement,
providing for $200 million annually in wage concessions. These con-
cessions were to be achieved through a variable delay in Conrail’s
implementation of wage increases provided for in the industry agree-
ment. Any resulting differentials between Conrail wage levels and
industry wages were to be narrowed on a craft-by-craft basis as work
rule changes were negotiated. The labor representatives objected,
claiming that the five-year term was unprecedented, that the pay dif-
ferential formula was too complex, and that the craft-by-craft
wage/work rule tradeoff was impracticable in view of historical wage
relationships among crafts and the substantial disparity in the value
of work rule changes sought from different organizations.

On April 24 and 28, 1981, Conrail, union negotiators, and the
staff of the House Subcommittee on Tourism and Labor engaged in
discussions. The union negotiators made it clear that their overriding
objective was to forestall the Reagan Administration’s proposed liqui-
dation of Conrail. The House staff warned, however, that the only
hope of preserving Conrail was to build political support in the House
by negotiating a labor agreement that satisfied the requirements set

379. Id. § 202(a)(1)(b).

380. /4 § 203.

381. /. § 301(b).

382. /2 §401(a).

383. /4 § 501(a).

384. /2 §§ 501-505.

385. For a discussion of this report, see notes 333-38 and accompanying text
supra.

386. The author participated in these negotiations. The following characteriza-
tions of the negotiating process are drawn from the author’s recollections and con-
temporaneous notes.
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forth in Conrail’s March 15 labor report. To achieve the desired ef-
fect, such an agreement would have to be negotiated before House
action commenced on the Conrail legislation.

After renewed bargaining, Conrail and members of a committee
representing twelve of Conrail’s fifteen labor organizations signed a
three-year agreement on May 5, 1981 which was subject to ratifica-
‘tion by their individual organizations.?®” The agreement established
a twelve-percentage-point differential between Conrail wages and in-
dustry wages by withholding wage increases until the differential was
established.?8® According to a fact sheet prepared by Conrail and dis-
tributed to the union committee, the differential would result in aver-
age savings of $200 million per year for its duration.38°

Equally important as the agreement’s substantive treatment of
wage concessions and work rule issues was its resolution of the troub-
lesome bargaining structure issues that had impeded Conrail’s labor
negotiations during its first five years.3®® The agreement contained a
procedure, tied to the Railway Labor Act, that would channel all
work rule proposals into a single set of negotiations.?®! Any work rule
issues which were not resolved in these negotiations would be the sub-
ject of a factfinding report that would be released shortly before the
agreement expired.?9? Thus, fragmented bargaining over discrete is-
sues was to be prevented.

D. The Senate Proposal

On May 4, 1981, Senator Packwood introduced in the Senate a
bill that reflected the Reagan Administration’s position.393 The pro-
posed bill would have relieved Conrail of any obligation to operate
commuter service beginning one year after the bill’s enactment. At
that time, responsibility for providing commuter service would be
transferred either to Amtrak or to other commuter authorities.394

387. See H.R. REP. NoO. 153, 97th Cong., st Sess. 109-16 (1981).

388. /4 at 109.

389. /4 at 132,

390. For a discussion of the history of this problem, see notes 316-23 and accom-
panying text supra.

391. H.R. REP. No. 153, 97th Cong., Ist Sess. at 109-16 (1981).

392. /4

393. S. 1100, 97th Cong., Ist Sess. §§ 101-606, 127 CoNG. REC. 4313 (1981).

394. /4 §§ 201, 202. Within eight months after the bill’s enactment, commuter
authorities or regional transportation authorities for areas outside the northeast corri-
dor were required to complete transfer agreements with Conrail. /Z § 202(a). These
agreements were to specify the service responsibilities to be transferred and the rail
properties to be conveyed. Within ten months after the bill’s enactment, Conrail and
Amtrak were to formulate an agreement on the terms for transfer of the balance of
Conrail’s commuter services and related properties in the northeast corridor. /d
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Conrail’s commuter employees were likewise to be transferred to these
other authorities with their collective bargaining agreements in-
tact.3> These collective bargaining agreements, however, could be
changed if the new operators followed the procedures outlined in the
Railway Labor Act.3%

Senator Packwood’s bill also would have required the Secretary
of Transportation to initiate negotiations for transfer of Conrail’s
freight service responsibilities.3*? The transferees of the freight service
were required to determine the number of Conrail employees whose
continued employment was necessary for operation of the freight
service. After making this determination, they had to offer employ-
ment to those employees.398

g 202(b). These transfers were also to occur within the one year period provided in
201. /2 If Conrail and Amtrak could not reach an agreement within ten months,
the Secretary of Transportation was given the authority to determine the rail proper-
ties that were to be transferred to Amtrak as well as the terms and conditions of the
transfer. {2 § 202(c).

Amtrak was required to operate the service for commuter authorities if those
authorities so requested and if they reimbursed Amtrak for fully allocated costs. /2.
§ 204(a). If Amtrak and the commuter authority were unable to reach an agreement,
either party had the right to petition the ICC to establish the terms and conditions
for operating the commuter service. /& The ICC also had authority to establish the
just and reasonable terms for operation of the commuter service.

395. /4. § 402(a).

396. /4 § 404(c). Commuter authorities, but not Amtrak, could determine the
number of employees that were to be transferred. /2 § 403(a).

397. /4. § 251(a). Lines that were not transferred under these agreements could
be transferred to an entity designated by an affected state or shipper for continued
operation without common carrier obligations. /2 § 254(b)(1).

398. /4. § 452(a)(1), (b)(1). These employees were to be covered by collective
agreements already in effect as to the transferee, or, in the absence of such agree-
ments, under terms prescribed by the transferee, pending negotiations. /2 § 453(a).
This provision would have avoided the problem that developed in the Chessie and
Southern negotiations under the Final System Plan. For a discussion of the negotia-
tions with the Chessie, see notes 195-96 and accompanying text supra. Under the
Packwood bill the Secretary was required to impose protective conditions for trans-
ferred employees and for adversely affected transferee employees unless other protec-
tive arrangements were negotiated. S. 1100, § 455, 97th Cong., Ist Sess., 127 CONG.
REec. 4313 (1981).

Although this bill would have repealed Title V, it also provided for allowances
of up to $30,000 to Conrail employees deprived of employment because of the trans-
fer of freight or commuter service, except for those commuter employees refusing
transfer to the new operators. /7 § 301. The bill also provided that employees who
were deprived of employment should be given priority for rehiring by other railroads.
/4 § 302(a). Any employee who incurred moving expenses after rehiring by another
railroad within 3 years of the transfer date was also entitled to compensation for these
expenses. /4. § 304(a). To finance these new employee protection benefits, the bill
authorized $400 million. /2 § 310(a).

The bill also broadened the jurisdiction of the Special Court established by the
1973 Act to include all cases involving enforcement, operation or interpretation of
the Act. /4. § 601(a)(1). Conrail and its successors were given the flexibility to revise
divisions and joint rates for a period not to exceed two years. /Z § 606. Although the
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The Senate Committee on Commerce, Science and Transporta-
tion ordered the bill to be reported on May 15, 1981 without signifi-
cant change.?%® Subsequently, the Committee and the Secretary of
Transportation agreed to certain changes in the bill, which was later
incorporated into an omnibus budget bill and therefore did not re-
ceive a separate vote on the Senate floor.40°

E. House Proposal

A bill much more favorable to the continued existance of Conrail
as an entity was introduced in the House of Representatives. After
extensive informal discussions with committee staff and interested
parties, Representative Florio introduced a bill on May 12, 1981.401
This proposal provided for the initial transfer of commuter services to
a new subsidiary of Conrail 210 days after enactment,*2 and subse-
quently to a new subsidiary of Amtrak 540 days after enactment.493

bill did not authorize any additional funds for Conrail, it did provide for $50 million
to facilitate the transfer of commuter services. /2 § 204(c).

399. S. Rep. No. 101, 97th Cong., 1st Sess. (1981).

400. /4. Senator Packwood’s bill was incorporated into Senate Bill 1377, with
certain changes. S. REp. No. 139, 97th Cong., Ist Sess. (1981). For a discussion of
the novel approach that was taken in enacting NERSA as part of a Budget Reconcil-
iation Act, see note 426 infra.

401. H.R. 3559, 97th Cong., Ist Sess., 127 ConG. REC. H2167 (1981).

402. /4. § 301. Section 301 proposed to amend the 1973 Act by adding Title
IV—Conrail Commuter Corporation. /4.

This bill proposed creation of a new subsidiary, known as the Conrail Com-
muter Corporation (CCC), which would be authorized to issue common stock as well
as to borrow any amount up to $50 million. /2 § 301 (proposing to add § 404(b) to
the Regional Rail Reorganization Act of 1973), These loans were to be guaranteed
by the Secretary of Transportation under the 1976 Act, and were to be used to cover
operating expenses prior to reimbursement by the commuter agencies and possible
delays in such reimbursement. /2

403. /d. § 305. Section 305 sought to amend Title IV of the Rail Passenger
Service Act by adding a new Title V. /4 (proposing to amend 45 U.S.C. §§ 501-645
(1976)). Section 305(a) of the Florio Bill was combined with portions of Senate Bill
1377 and the original Packwood Bill (S. 1100) to form § 1137 (Establishment of Am-
trak Commuter) of NERSA. Sz¢ CONFERENCE REP. OF THE OMNIBUS RECONCILIA-
TION AcT OF 1981, H.R. REP. NoO. 208, 97th Cong., 1st Sess., 127 Conc. REC. $9035,
S9056-57 (1981).

Commuter authorities desiring to operate service themselves could take over di-
rectly from the Conrail subsidiary, but, if they so elected, the Amtrak subsidiary was
required to provide service so long as it was reimbursed for the difference between
revenues and avoidable costs. Conrail was relieved of all obligations to operate com-
muter service 540 days after enactment. Employee representatives were to negotiate
implementing agreements with the new Conrail subsidiary to provide for the transfer
of commuter service employees. The decision of a neutral referee was to conclude
such agreements if necessary. New collective agreements to cover commuter employ-
ees also were to be negotiated with a wage freeze imposed until such agreements were
reached. If a new collective bargaining agreement between the Conrail subsidiary
and employee representatives of the transferred commuter employees was not com-
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The Florio bill authorized $500 million for additional investment
in Conrail,*4 but funds could flow only if certain conditions were
met, including the negotiation of $200 million per year in labor sav-
ings agreements covering five years and the availability of $40 million
per year in contributions from state and local governments.*>

The bill sought to repeal Title V and add a new Title VII to the
1973 Act which would have authorized new labor protection funds, as
well as a program to separate excess firemen and brakemen.*¢ By

pleted within 240 days from the effective date of the Act, then the agreement in
existence at such time would control. /2

A similar negotiating procedure was required with respect to the transfer of em-
_ ployees from the Conrail subsidiary to the Amtrak subsidiary. /Z In addition,
within 330 days of enactment a facifinding panel was to be established to report on
desirable work rule changes for the Amtrak subsidiary. H.R. 3559, §§ 301, 305, 97th
Cong., Ist Sess. (proposing to add § 505 to the Rail Passenger Service Act and
§§ 406(a), 406(b)(3), 407(c), 410(a), 411(c), 412(a) to the Regional Rail Reorganiza-
tion Act of 1973).

Section 505 of the bill proposed a special two-emergency board procedure to
resolve commuter labor disputes, including those involving commuter authorities, the
Conrail subsidiary, or the Amtrak subsidiary. If an irresolvable dispute arose be-
tween a publicly funded and publicly operated carrier providing rail commuter serv-
ice and its employees, any party or the Governor of the state in which the service
which was the subject of the dispute was operating could request the President, in his
discretion, to establish an Emergency Board to investigate and report on the dispute.
If no settlement was reached within 120 days, any party to the dispute, or the Gover-
nor of the state whose service was affected, could request the President to establish
another emergency board. The second emergency board was to receive the final of-
fers of the parties, and then select the most reasonable offer. If either party rejected
this final offer and thus caused a strike, sanctions would be imposed against that
party. For instance, if the Board selected the final offer of the carrier, and the em-
ployees of the carrier continued to engage in a work stoppage, the employees would
not be eligible during this period for benefits under the Railroad Unemployment
Insurance Act. On the other hand, if the carrier refused to accept the final offer of
the employees selected by the Board, and the employees engaged in a work stoppage,
the carrier would be precluded from participating in any benefits arising from any
agreements between carriers that were designed to provide benefits to such carrier
during any work stoppage. /& § 505 (proposing to add § 9A to the Railway Labor
Act).

404. /4. § 201 (proposing to add § 217(n) to the Regional Rail Reorganization
Act of 1973). Although the crux of this section was not adopted into NERSA, certain
of the preconditions for investment became *“goals” in NERSA. Among the changes
was a reduction of $500 million authorized for purchase of securities to $262 million.

405. /2. (proposing to add § 217(c) to the Regional Rail Reorganization Act of
1973). Under the Florio proposal, the labor agreement was required to include a
fact-finding procedure to address work rule issues. The USRA was authorized to
increase or decrease, as necessary, the required contributions from employees and
others in order to enhance Conrail’s prospects for profitability. Employees were to
receive shares of a new class of Conrail preferred stock in exchange for their wage
concessions. /2. § 201 (proposing to amend the Regional Rail Reorganization Act of
1973 by adding §§ 217(a), 217(c)(6)(B), 217(d)). .

406. /4 §205(a). Section 701 of the new title VII would have required rail
labor and the Secretary of Transportation to negotiate an agreement providing for
the expenditure of $165 million into new labor protection funds authorized by the
bill. The agreement could not require an obligation of more than the amount au-
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April 1, 1984, the USRA was required to recapitalize Conrail by con-
verting all debt and equity into common stock if it determined that
Conrail could become profitable.*°” The Secretary of Transportation
was to submit to Congress, by April 1, 1982, a plan for disposition of
the Conrail assets. 08

The House Committee on Interstate and Foreign Commerce or-
dered the Florio bill to be reported on June 18, 1981.4%° The commit-
tee made significant changes in the original bill, in addition to
altering its organization. The Conrail commuter subsidiary was to
carry over Conrail labor agreements rather than negotiate new agree-
ments.#'% A new section 308(i) was added, prohibiting spillover of
freight strikes into commuter operations, and vice versa.*!'' New au-
thorizations for Conrail funding were reduced from $500 million to
$375 million. Conrail was exempted from state and local taxation
until its stock was sold or its assets were transferred, and the require-
ment for state and local “contributions” was deleted.*'? Except for
the fact that the terms of the new labor protection program were to
be negotiated with the Secretary of Labor rather than with the Secre-
tary of Transportation, the original labor protection and firemen and

thorized. The bill also authorized $115 million for termination allowances in a pro-
gram to separate excess firemen and second and third brakemen from service and
gave Conrail the right to eliminate one position for each such employee terminated.
14 § 205(a) (proposing to add §§ 701-704, 712 to the Regional Rail Reorganization
Act of 1973). The provisions of § 205(a) of the Florio bill were negotiated between
Conrail and representatives of the UTU. The author participated in the negotia-
tions. The UTU did not necessarily agree with the decision to separate the employ-
ees involuntarily, but wished to assist in making the statutory language technically
workable. Conrail expressly was not liable for worker protection payments. The bill
specifically preempted state full crew laws. /4 (proposing to add §§ 710, 711 to the
Regional Rail Reorganization Act of 1973).

407. /4 § 202(c)(1) (proposing to amend § 202 of the Regional Rail Reorgani-
zation Act of 1973).

408. /4. § 501. The plan was to provide for the purchase of 85% of Conrail’s
route miles and the retention of 85% of Conrail’s employment as of the date of enact-
ment. The plan also was to analyze the feasibility of ownership, by a private corpo-
ration, of Conrail’s rights of way for use by other railroads. This plan was to be
executed only if both houses of Congress approved it by adopting a concurrent reso-
lution. The Secretary also was authorized to submit a plan for the sale of assets after
April 1, 1982, without restriction as to route miles purchased or maintenance of em-
ployment. Congress was to be notified of the post-April plan, but no Congressional
approval was provided for. In addition, if Conrail notified the Secretary before April
1, 1983 that it was unable to continue operations within the constraints of the 1973
Act, the Secretary was authorized to vote the Conrail stock and to sell its assets. Any
sale of assets under § 501 was to be covered by the Interstate Commerce Act. /2

409. H.R. REpr. No. 153, 97th Cong., 1st Sess. (1981) [hereinafter cited as
NERSA House REPORT].

410. /4 at 67-68.

411. /4 at 59.

412. /4 at 13.
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brakemen separation provisions of the Florio bill were left unchanged
by the committee.*!3

The committee did, however, significantly change the original
bill’s provisions for the sale or transfer of Conrail. The USRA, for
instance, was to make a determination as to whether Conrail would
become profitable each time federal money was invested.*'* If the
USRA determined that Conrail would become profitable, the Secre-
tary of Transportation was required to sell Conrail’s common stock
between July 1, 1982 and December 31, 1983, first offering the stock
to Conrail employees.*'> The Secretary was permitted to transfer
Conrail’s assets on a piecemeal basis only if it was determined that
Conrail would not become profitable.#!6 Asset transfer could occur
under a plan submitted to the Congress within 180 days after Decem-
ber 31, 1983, unless either house of Congress passed a resolution dis-
approving the plan.*!?

The reported bill provided more detail on the transfer of employ-
ees to transferee railroads than did the original bill. Transferees were
to negotiate implementing agreements with representatives of rail la-
bor. If agreements were not reached, arbitration of the terms of
transfer was possible.#'® The ICC was to determine the extent of em-
ployee protection.*!?

F. Conference Report

The House and Senate bills were considered as part of a compre-
hensive budget reconciliation bill under a novel procedure.#?° With
no floor debate on the specific Conrail provisions, the Senate passed
its budget reconciliation bill on June 23, 198142! and the House
passed its version one day later.4?2

Pressures on the conferees with jurisdiction over the Conrail leg-
islation came from two quarters: the Reagan Administration and rail
labor.4?3 Rail labor was concerned with realizing the benefit of the

413. /4 at 84-86.

414. /d. at 50.

415. /d. at 61.

416. /4 at 62.

417. /d.

418. [d. at 71-81.

419. /4 at 65.

420. For a discussion of this procedure, see note 426 mnfra.

421. S. 1377, 97th Cong., Ist Sess., 127 ConG. REC. 6985 (1981).
422. H.R. 3982, 97th Cong., Ist Sess., 127 ConG. REC. 3757 (1981).
423. Rail labor encompassed the following labor organizations: The Brother-

hood of Locomotive Engineers; United Transportation Union; Brotherhood of Rail-
way and Airline Clerks; Brotherhood of Railway Car Men; The Brotherhood of
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bargain which it believed it had derived from the May 5 Agree-
ment.*?* By entering into the May 5 Agreement, rail labor sought to
ensure the continuation of Conrail as an entity in exchange for wage
concessions. Labor took the position that the Conrail entity should be
protected until the wage concession agreement came to an end on
April 1, 1984. Accordingly, rail labor viewed with alarm provisions of
the Senate bill that would have permitted transfer of Conrail assets
prior to April, 1984.

Labor did not have a clear understanding of the differing im-
pacts that a stock sale and an asset transfer would have on employ-
ment levels and labor standards, and accordingly labor
representatives generally tended to oppose the sale of Conrail stock at
any time within the term of the May 5 Agreement.*?> Although labor
representatives were willing to consider the possibility of stock sales,
they expressed concern that the Secretary of Transportation might
refuse arbitrarily to consummate a stock sale in order to make possi-
ble a piecemeal transfer of assets.

In addition, some labor organizations, primarily the Brother-
hood of Locomotive Engineers and the UTU, were concerned about
the manner in which the transfer of employees to new commuter op-
erators would be handled. In particular, they sought to ensure that
seniority rights would be preserved in any such transfer. Finally, la-
bor was concerned that the procedure for the negotiation of new col-
lective agreements to cover the new operators of commuter service
might adversely affect their interests. Consequently, rail labor sought
to compel accommodation of its concerns by threatening to withhold
ratification of the May 5 Agreement.

Although this point was rarely discussed, the Reagan Adminis-
tration was presumably astute enough to realize that a transfer of

Maintenance of Way Employees; Brotherhood of Railroad Signalmen; International
Brotherhood Electrical Workers; Transport Workers Union; International Associa-
tion of Machinists; International Brotherhood of Firemen and Qilers; Sheet Metal
Workers International Association; Railroad Yardmasters of America; International
Brotherhood of Boilermakers and Blacksmiths; American Railway and Airline
Supervisers Association; American Train Dispatchers Association; International
Brotherhood of Teamsters.

424. Most of the facts in this section are based on discussions between the au-
thor and the participants. The author was counsel for Conrail throughout the con-
ference period, with specific responsibility for trying to work out language acceptable
to both DOT and rail labor.

425. Basically, a stock sale would leave the Conrail corporate entity intact and
would have no direct effect on employment levels or labor agreements. An asset
transfer, in contrast, would create considerable uncertainty concerning the number of
employees that would be transferred with the assets and the labor agreements that
would apply to those employees who were transferred. Thus, a stock sale, in concept,
was less threatening to labor interests than an asset transfer.
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Conrail during a Presidential election year could prove impolitic.
The Administration, therefore, was primarily concerned with preserv-
ing its ability to effect an early transfer of Conrail to private owner-
ship. The Secretary of Transportation, Andrew Lewis, did not
oppose preserving Conrail as an entity by seeking the sale of Conrail
stock. Spokesmen for the DOT, however, expressed concern that a
sale of stock to persons without sufficient resources to provide for
Conrail’s future funding requirements ultimately would result in a
repeat of the Penn Central bankruptcy experience. Therefore, DOT
sought to have discretion to determine whether the terms of a stock
sale were acceptable. If a stock sale on acceptable terms could not be
arranged, DOT wanted to preserve the option to transfer Conrail as-
sets without undue delay. The Reagan Administration threatened to
force accommodation of its concerns by urging the Senate to remove
the Conrail provisions from the Senate Reconciliation Bill, thus pre-
cluding the authorization of new funding for Conrail.

Conrail had two overriding objectives: 1) the realization of the
benefits of the May 5 agreement; and 2) the elimination of the burden
of labor protection obligations. Conrail understood the concerns of
the rail unions and the Administration and sought to promote a com-
promise that would be acceptable to each party. Accordingly, Con-
rail negotiated a resolution of the commuter employee transfer issues
which was acceptable to both labor and Amtrak. In addition, Con-
rail attorneys served as mediators between rail labor and DOT.

On July 16, 1981, representatives of Conrail, rail labor, and
DOT met in an effort to achieve a compromise. Although the parties
moved much closer together, they did not reach a formal agreement,
possibly because labor representatives believed that their interests
might be protected better in a struggle between Senate and House
conferees than in a compromise with DOT. Consequently, as the
compromise discussions continued, Conrail, DOT and rail labor each
provided proposals for language changes to the Senate and House
staffs. In some instances, the parties agreed upon the proposed lan-
guage changes, while in others no consensus was reached.

By the end of July, 1981, the rough substance of a solution ac-
ceptable to both DOT and rail labor had emerged. A key concept
was a requirement that, if the Secretary of Transportation could not
sell the Conrail stock on terms acceptable to him, he must offer the
stock to Conrail employees. Through this “last resort” employee
purchase option, rail labor would have the power to prevent a piece-
meal transfer of assets. Additional constraints on the Secretary’s dis-
cretion during the stock sale procedure were sought by the House staff
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in the form of mandatory involvement by an investment banking
firm.

The final language for a conference report was put together by
staff late in the evening of July 30 in order to meet the deadlines for
floor action set by the Reagan Administration and the congressional
leaders who were much more concerned with the general budget pol-
icy issues in the comprehensive budget bill than with Conrail. Ulti-
mately, the Senate Republicans abandoned their position on the
Conrail legislation so that the overall bill could be enacted. The re-
sult of these negotiations, the Northeast Rail Service Act of 1981,
(NERSA),*?6 was passed by both the House and Senate on July 31,

426. NERSA was contained in the Omnibus Budget Reconciliation Act of 1981,
Pub. L. No. 97-35, 95 Stat. 357 (1981) (to be codified in scattered sections of 5, 7, 8,
10, 12, 16, 20, 26, 29, 31, 40, 42, 45, 49, 50 U.S.C.). Consequently, NERSA did not
receive independent consideration on the floor of either the House or Senate. Rather,
it was combined in a single bill with provisions as diverse as Agriculture, Forestry and
Related Programs, International Affairs, and Medicare. This procedure substan-
tially affected the practical political strength of various groups interested in the Con-
rail legislation, especially rail labor.

The unusual procedure was authorized by § 310 of the Congressional Budget
and Impoundment Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297, 315 (codi-
fied as amended in 31 U.S.C. 1331 (1976)). Se¢ S. REp. NoO. 139, 97th Cong., Ist
Sess., 2-11, reprinted tn 1981 U.S. CODE CONG. & AD. NEws 396, 397-403. Basically,
the 1974 Act requires that appropriation bills should not cumulatively exceed a limit
established by a series of congressional budget resolutions. If, however, the total ap-
propriations threaten to exceed this ceiling, § 310 provides that congressional com-
mittees may submit recommendations to the Budget Committee for reducing
spending. The Budget Committee then must assemble these recommendations, with-
out substantive revision, into a single package which will then be considered by the
House and Senate respectively. COMMITTEE ON THE BUDGET, HOUSE OF REPRE-
SENTATIVES, THE CONGRESSIONAL BUDGET PROCESS: A GENERAL EXPLANATION
12-13 (Comm. Print 1981).

In Conrail’s case, the supplemental appropriation proposals for $60 million in
Title V funding, for $350 million investment in Conrail for fiscal year 1981 and for
additional proposed appropriations for fiscal year 1982, required the enactment of a
subsequent concurrent budget resolution pursuant to section 311 of the Budget and
Impoundment Control Act of 1974. This subsequent resolution for fiscal year 1981
was combined with the First Budget Resolution for fiscal year 1982. H.R. Cong. Res.
115, 97th Cong., st Sess. (1981), It included “reconciliation” directions to the House
and Senate Commerce Committees, pursuant to section 310 of the 1974 Budget Act,
that Title V of the Regional Rail Reorganization Act of 1973 should be amended to
1) reduce the benefit formulas set forth in section 505 of that Act, and 2) to relieve
Conrail of the legal obligation to make Title V payments after federal funds are
exhausted.

Achieving the goal of section 310 to conform the total level of spending to the
ceilings set in a new budget resolution can require an amendment of substantive
authorizing legislation that modifies the terms under which appropriated funds will
be obligated. The Senate Report, for instance, observed that under § 310 “[a] broad
spectrum of possible action is provided in recognition of the fact that any and a/l facets
of the revenue/expenditure/debt posture must be amenable to change in order to
achieve a fiscally responsible result.” S. Rep. No. 688, 93d Cong., 2d Sess. 52, re-
printed in 1974 U.S. Cope ConG. & Ap. NEws 3504, 3552 (emphasis added).

Other portions of the legislative history of § 310, however, suggest that reconcili-
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1981 and was approved by President Reagan on August 13, 1981.

V. EvALUATION OF NERSA
A. Introduction

NERSA, as finally enacted, addresses most of the major
problems that caused the bankruptcies of Conrail’s northeast
predecesssors*?’ and incorporates the major suggestions for reform of-
fered by Conrail, the USRA and the DOT as part of the review pro-
cess mandated by the Staggers Act.*?® It facilitates substantial
changes in industry structure by requiring the sale of Conrail stock
and, failing that, the transfer of its assets. In the meanwhile, addi-
tional funding is authorized for federal purchase of additional Con-
rail stock to support operations and capital programs.*2°

NERSA also focuses on the passenger problem by disassociating
passenger service from private enterprise freight service through the
transfer of commuter services to state and local commuter authori-
ties.*3* Finally, NERSA tackles the labor cost problem essentially as
suggested in Conrail’s labor report*3! by eliminating the Title V labor
protection program, by forcing negotiation of a collective agreement
to reduce annual labor costs by $200 million, by authorizing the ac-
celerated separation of firemen and brakemen, and by taking steps to
reform the collective bargaining structure.432 Because reform of rate
regulation was already accomplished by the Staggers Act,*33 NERSA

ation bills may be limited to directions to change “budget authority,” a term of art
referring to appropriations rather than to substantive authorizing legislation. Under
this interpretation, a reconciliation bill was not the appropriate vehicle for substan-
tive legislation such as NERSA, which did far more than adjust budget authority, See
td. However, even if the Budget Act was improperly stretched to permit substantive
legislation in a reconciliation act, the permissibility of this procedure almost certainly
is not justiciable in private litigation. See Field v. Clark, 143 U.S. 649, 680 (1892)
(court may not inquire into procedural regularity of legislative process when Act has
been properly presented to the President and signed, even when there is a good
chance that the President signed something different from what Congress passed).

427. For a discussion of these problems, see notes 7-99 and accompanying text
supra .

428. For a discussion of these varying proposals, see notes 333-61 and accompa-
nying text supra.

429. For a general discussion of the sale of Conrail, see notes 437-71 and accom-
panying text /mfra.

430. For a discussion of NERSA’s commuter transfer provisions, see notes 474-
501 and accompanying text infra.

431. For a discussion of Conrail’s labor report, see notes 334-38 and accompany-
ing text supra.

432. For a discussion of NERSA’s labor provisions, see notes 502-27 and accom-
panying text mfra.

433. For a discussion of the Staggers Act rate regulatory reforms, see notes 240-
55 and accompanying text supra.
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did not address this problem.

Enactment of NERSA, however, does not ensure that a solution
to the northeast rail problem has been achieved. The statute, for in-
stance, may be implemented in a manner that reduces its intended
effect. Political pressures may lead to legislative action that will viti-
ate the force of important NERSA provisions. It may also develop
that the policy objectives embodied in NERSA were misguided or
that the statutory language was ineffective to achieve these objectives.
This section considers these possibilities by focusing on NERSA’s im-
pact on each major issue: industry structure and profitability, com-
muter problems, and labor issues.

B. Conrail Funding and Sale

NERSA does not specifically deal with the industry structure
problem; it does, however, establish an environment in which Conrail
has a better chance of becoming a profitable railroad and makes its
properties potentially more attractive to purchasers or merger part-
ners. It also circumscribes the methods that can be used by the Secre-
tary of Transportation in disposing of the government’s ownership of
Conrail, or, alternatively, of disposing of Conrail’s rail properties.

In enacting NERSA, Congress ultimately allowed the basic ap-
proach proposed by the Florio bill to prevail. Consequently, $262
million was authorized for additional federal investment in Con-
rail.*3* NERSA also exempts any transfers or sales of rail property
from federal, state, and local taxes.*3> Although NERSA does not
require the negotiation of a labor contribution agreement as a pre-
condition of funding, one of its statutory goals is that Conrail employ-
ees should help assure Conrail’s profitability by agreeing to
reductions in wage increases and changes in fringe benefits that might
lead to an annual savings of $200 million a year for Conrail.436

NERSA creates a complicated procedure for the ultimate sale of
Conrail. It requires a restructured USRA*37 to make two profitabil-
ity determinations. First, by June 1, 1983, the USRA is required to
determine whether Conrail w:// become profitable.438 Then, as soon

434. NERSA, Pub. L. No. 97-33, § 1140, 95 Stat. 643, 652-53 (1981) (adding
§ 217 to the Regional Rail Reorganization Act of 1973) (to be codified at 45 U.S.C.
§ 727). The Florio Bill had initially proposed additional funding of $500 million. See
text accompanying note 404 supra.

435. /2 § 1153 (10 be codified at 45 U.S.C. § 1106).

436. /4 § 1134 (to be codified at 45 U.S.C. § 1103).

437. /4 § 1147 (amending 45 U.S.C. § 711 (1976)).

438. /4. § 1142 (adding § 403(a) to the Regional Rail Reorganization Act of
1973) (to be codified at 45 U.S.C. § 763(a)).
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after November 1, 1983 as possible, the USRA must determine
whether Conrail Aas become profitable during the period between June
1, 1983 and October 31, 1983.439 The Secretary of Transportation is
required, with the assistance of an investment banking firm, to at-
tempt to sell Conrail stock, beginning as soon as practicable and con-
tinuing until the USRA concludes that Conrail has failed either one
of the two profitability tests.##® If the Secretary is unable to sell the
stock by April 1, 1984, he is required to notify the USRA.#*! If the
USRA board agrees with the Secretary’s determination that he can-
not sell the stock, or if Conrail fails to meet the profitability tests,
Conrail assets may be sold piecemeal.##2 If the USRA does not con-
cur with the Secretary’s determination that the stock cannot be sold,
the Secretary has an additional 90 days in which to sell the stock.*33
This process will be repeated until either the stock is sold, or the
USRA agrees that it cannot be sold.*4¢

The NERSA approach to the preservation of Conrail as an en-
tity conflicts with the DOT’s original desire to move promptly to in-
tregrate Conrail operations into the emerging regional industry
structure.**> Yet, by preserving the Conrail entity, the Act ensures
that there will be a period of time during which problems other than
industry structure can be addressed. For instance, the transfer of
commuter operations, the phasing out of the 1973 Act’s Title V labor
protection provisions, and the pursuit of labor cost reductions under
the May 5 Labor Agreement and the firemen and brakemen termina-
tion program all can be accomplished better in a stable corporate
setting rather than simultaneously with the break-up of the Conrail
entity. Of equal importance, the opportunities to increase revenues
because of deregulation probably can be pursued more aggressively
by the established Conrail marketing organization than by other rail-
roads that are pre-occupied with absorbing pieces of Conrail. Once
the Staggers Act and NERSA reforms of rate regulation, passenger

439. /4 (adding § 403(b) to the Regional Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 763(b)).

440. /4 (adding § 403 to the Regional Rail Reorganization Act of 1973) (to be
codified at 45 U.S.C. § 763).

441. /d. (adding § 404(a) to the Regional Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 764(a)).

442. /4. (adding § 404(b) to the Regional Rail Reorganization Act of 1973) (10
be codified at 45 U.S.C. § 764(b)). Employees have first option to purchase common
stock. /4 /

443. /4 (adding § 404(c) to the Regional Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 764(c)).

444. /4

445. For a discussion of DOT’s draft proposals, see notes 370-77 and accompa-
nying text supra.
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service, and labor cost have been given a chance to either succeed or
fail, the industry structure problem can be addressed separately.

If the Secretary and his investment banker can develop a sound
plan for the future rail industry structure in the Northeast, NERSA
contains only a few provisions that might interfere significantly with
the implementation of the plan; moreover, it contains some provisions
that could encourage successful reforms of the industry structure.
Section 1142 of NERSA requires DOT to sell the Conrail stock.*46
Although this section probably does not materially add to the author-
ity that already exists for such a sale, it clearly indicates that Congress
contemplates such a sale. In addition, the proviso in section 1142 of
NERSA which exempts a stock sale from ICC review could expedite
the sale of the enterprise to one or more railroads; without such a
provision, the sale would require ICC approval.#*? Finally, section
1167(c) of NERSA extinguishes minority stockholder interests that
otherwise might be asserted in a stock sale by eliminating the bank-
rupt estates as shareholders.+48

If buyers can be found for the stock, they will have the flexibility
to merge Conrail into another carrier, or to sell its assets to other rail-
roads. Indeed, if other railroads are interested in major portions of
Conrail, they could acquire Conrail properties more freely by first
buying the stock, rather than by waiting to participate in an asset
transfer under section 1142 of NERSA.4#® The stock sale approach
does not impede any further major restructuring of the raii industry
in the region.

Nevertheless, a number of impediments to a stock sale still exist,
some of which are serious. Admittedly, the possibility of a two-house
veto to a stock sale provided for in section 1142 of NERSA*3° does not
represent a significant obstacle since the amount of political support
necessary to forestall a stock sale under this provision would also be
adequate to pass new legislation prohibiting a sale even in the ab-

446. NERSA, Pub. L. No. 97-35, § 1142, 94 Stat. 643, 654-55 (1981) (adding
§ 401 to the Regional Rail Reorganization Act of 1973) (to be codified at 45 U.S.C.
§ 761)).

447. See id. (adding § 408(c) to the Regional Rail Reorganization Act of 1973)
(to be codified at 45 U.S.C. § 768(c)).

448. /4 § 1167(c) (amending 45 U.S.C. § 743 (1976)). This section requires the
transfer of all the common and preferred B stock from the clerk of the Special Court
to the Secretary of Transportation. This eliminates the bankrupt estates as share-
holders and contemplates the estates being compensated through the medium of the
certificates of value.

449. See 1. § 1142 (adding § 405 to the Regional Rail Reorganization Act of
1973) (to be codified at 45 U.S.C. § 765).

450. /d. (adding § 401 to the Regional Rail Reorganization Act of 1973) (to be
codified at 45 U.S.C. § 761(a)(3)).
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sence of that provision. The chief impediment to a stock sale is the
need for confidence in the buyer’s resources and intentions. The
DOT probably will not proceed to sell its stock unless it can be as-
sured that the capital structure of Conrail after such a sale will pro-
vide adequate financing for the foreseeable future. Absent such
assurance, a bankruptcy could ensue which would start the cycle all
over again, with the inevitable pressure for a federal rescue. In addi-
tion, while the requirement in section 1142 of NERSA that the gov-
ernment forgive its interests in the preferred stock and debentures
provides the legal framework for outside financing through the issu-
ance of new senior debt and stock,*3! such financing probably will not
be available unless Conrail’s prospects for continued profitability are
relatively bright. In this respect, the reservation of the government’s
priority in a bankruptcy proceeding may be a significant deterrent to
private sector investment.*>?2 Furthermore, the right of employees to
be offered stock in exchange for their wage concessions under the
May 5 Agreement is unclear.*33 Litigation over this right could delay
the consummation of a stock sale, or at least guarantee the existence
of a group of minority shareholders which might discourage potential
purchasers of the stock. However, if employee groups do develop a
stock purchase package, the option to purchase some shares in ex-
change for wage concessions would not be troublesome, and might
provide a face-saving way for DOT to dispose of its stock for minimal
new consideration.

By the end of 1982, Conrail had developed the financial capacity
to maintain its operations without additional federal funding.#>* This
economic viability was achieved during a period when total traffic
declined at an annual rate of more than 20%.*>> While the railroad
hardly can be said to be profitable, in the sense that term is applied to

451. See id § 1142 (adding § 402 to the Regional Rail Reorganization Act of
1973) (to be codified at 45 U.S.C. § 762).

452. /d. (adding § 402(b) to the Regional Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 762(b)). Ordinarily, an investor in equity or debt securities
is protected against a complete loss of his investment by his claim to the proceeds of a
liquidation in bankruptcy. The government’s priority under new § 402(b) would re-
duce the value of such a residual claim substantially.

453, See id. (adding § 404(b) to the Regional Rail Reorganization Act of 1973)
(to be codified at 45 U.S.C. § 764(b)). This new § 404(b) does not make it clear
whether employees are to receive stock in exchange for consideration already given in
the form of wage concessions agreed to in the May 5 Agreement or for new considera-
tion. If they are entitled to stock only for new consideration, there is little guidance
in the statutory provisions as to how the stock should be priced to the employees.

454, See Consolidated Rail Corporation, Press Release, Special for Year-End
Editions (Dec. 22, 1982).

455, See id. at 2.
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nonrailroad enterprises, it nevertheless appears that the divestiture of
the government’s ownership and control of Conrail can proceed more
or less according to the schedule envisioned by the drafters of
NERSA 156

The economic trends in the region of the country served by Con-
rail, however, do not bode well for a reversal in long-term traffic de-
clines.*>? Accordingly, it is difficult to foresee any strong demand for
Conrail securities by investors primarily interested in reasonable
financial return in the short run.#*® This leaves two or three basic
possibilities for the sale and restructuring of Conrail—each of which
is feasible only if the enterprise does not require a large scale cash
inflow.*>9

The first possibility for the sale and restructuring of Conrail is to
transfer the government-owned stock to Conrail employees, or to a
trustee for their benefit. The terms of the transfer could require the
payment of additional, modest, cash for the stock; it could require
additional concessions in wages or work rules; or it simply could
transfer the stock in consideration of past concessions. The amount of

456. For a discussion of the schedule for the transfer of government ownership
in Conrail, see notes 437-44 and accompanying text supra.

457. Close 10 40% of Conrail’s carloadings are related to either the steel or auto-
mobile markets, From 1966-81, Conrail’s traffic dropped 33%, measured in ton miles,
while the traffic for the rail industry as a whole increased by 24%. Submission of
Consolidated Rail Corp., Emergency Board No. 200, 2-11 to 2-12 (Feb. 16, 1983)
[hereinafter cited as Emergency Board 200 Submission]. For background on the
Emergency Board, see note 514 imfra.

458. In theory, the price for a security is determined by the purchaser’s assess-
ment of the capitalized present value of the earnings that will be attributable to the
security over time and the value of the assets on which the security holder has a claim
in bankruptcy. Se¢ G. OVENs & D. BEACH, BUSINESS AND SECURITIES VALUATION
33.35, 45-58 (1972) (comparing valuation of assets and valuation of earnings ap-
proaches). In competitive capital markets, the individual investor will bid a price for
a security no more than that which will cause his yield to equal the expected interest
rate, plus a risk premium. E. SHAPIRO, MACROECONOMIC ANALYSIS 204-07, 371-74
(1970) (securities prices as a function of income stream and interest rates). Accord-
ingly, if earnings per share were $1, the price bid would be no more than $10, if
prevailing interest rates were 10% and were expected to stay at that level. Projecting
a security price attributable to the value of the underlying Conrail assets is problem-
atical; it depends on the investor’s assessment of the likelihood that the asset value
could be realized in a bankruptcy. It is likely that investors would look to the Penn
Central experience as a guide. However, the value realizable in bankruptcy would
be reduced by the provisions of NERSA giving the federal government a priority. See
note 432 and accompanying text m/fra.

459. A growing firm requires a constant infusion of funds. A declining firm does
not necessarily require such access to external funds. If, for example, Conrail could
earn revenue sufficient to cover its operating expenses and to maintain a constantly
shrinking physical asset base, it is conceivable that it could survive without access to
capital markets. This would require a continuation of the 1981-82 policies, under
which the physical plant was decreased as traffic declined. It is not clear that this can
be continued forever.

HeinOnline -- 28 Vill. L. Rev. 355 1982-1983



356 ViLLANOvVA LAaw REVIEW [Vol. 28: p. 271

cash realizable from employees is not likely to make any difference to
Conrail’s financial future; even if every one of the approximately
50,000 employees contributed $1,000, the total sum generated would
be only 10% of Conrail’s annual revenues.*° Transfer of the stock in
exchange for additional labor concessions would fit well with the ex-
piration date of Conrail’s May 5 Labor Agreement*¢! and would re-
move one major uncertainty with respect to Conrail’s future
profitability.#62 Transfer of the stock in consideration of past labor
concessions arguably is envisioned by certain portions of NERSA, 63
and would present a face-saving way for the government to get rid of
the stock, and for the employees to gain control of the enterprise with-
out having to give up anything.

The second basic possibility is to transfer the Conrail stock that is
now held by the government to one or more profitable railroads. The
problem with this approach is that there is little incentive for other
railroads to participate in such ownership. It is clear that connecting
roads clearly would have incentive to attempt to forestall the capture
of Conrail lines that are important to them by another, hostile, rail-

460. If capital investment on the levels required by other railroads is required
by Conrail, such an amount would clearly be insufficient.

461. The May 5 Agreement expires no later than April 1, 1984, after which time
changes in wages, rules, and working conditions can be sought in accordance with § 6
of the Railway Labor Act. 45 U.S.C. § 156 (1976).

462. Even if Conrail is profitable within the present levels of labor costs, the
prospect that the differential between Conrail wage rates and industry rates might be
eliminated in the future would virtually eliminate prospects for profitability. With-
out the labor concessions of the May 5 Agreement, Conrail’s modest profits for 1981
and 1982 would have been losses. Szz Emergency Board 200 Submission, suprz note
457, at 2-24,

463. S¢ee NERSA, Pub. L. No. 97-35, § 1142, 95 Stat. 643, 655 (adding section
401(e) to the Regional Rail Reorganization Act of 1973) (1o be codified at 45 U.S.C.
§ 761(e)). This section provides that any stock sale plan developed by the Secretary
of Transportation must include an offer of stock to employees “in amounts equal to
the extent of . . . wage reductions.” /& Another provision of NERSA affords em-
ployees a final opportunity to purchase Conrail stock, if the Secretary has been un-
able to sell it to other purchasers. This subsection contains no reference to the
consideration to be given to past wage concessions. /¢ (adding section 404(b) to the
Regional Rail Reorganization Act of 1973) (to be codified at 45 U.S.C. § 764(b)).
On July 9, 1982, the RLEA issued a statement reporting formation of a task force to
study, among other options, acquisition of Conrail stock by employees. The state-
ment implied that consideration should be given to the $600 million in wage deferrals
which the “employees will have ‘invested’ through 1984 under existing commit-
ments.” Statement by Rail Labor Executives Association (July 9, 1982). An October
15, 1982 letter to Conrail employees represented by RLEA organizations reported
that financing for Conrail stock might come from an *‘extension of current contribu-
tions” and in any event would not require cash outlays. Letter from Rail Labor
Executives Association to Conrail Employees represented by the RLEA organizations
(Oct. 15, 1982).
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road.*6* Similarly, they would have an incentive to attempt to fore-
stall government action that would terminate Conrail operations
completely or so degrade the quality of these operations that their
competitive position in the marketplace would be diminished.*> But
neither of these threats is present in the first, stock-sale, stage of the
NERSA transfer process.*%6 It would seem that interested connecting
railroads would be better advised to await the outcome of this stage of
the statutory process,*%” developing contingency plans if the piece-
meal transfer of Conrail properties were to proceed under the subse-
quent stages, if the stock sale fails.

A third possibility for the sale of Conrail is for a nonrailroad
investor to purchase the Conrail stock for essentially speculative pur-
poses. It is, however, difficult to guess the circumstances under which
such a sale might be consummated.

Section 1142 of NERSA provides the DOT with authority to
transfer Conrail freight properties and service responsibilities in the
event the stock cannot be sold, or if Conrail fails to meet the required
profitability tests.#68 The DOT is obligated in structuring such trans-
fers to ensure that seventy-five percent of Conrail’s total rail service
be maintained.#6® In contrast to the two-house veto required to nul-

464. Conrail’s 1981 report to the Congress identified some of the factors that
would make other railroads reluctant to purchase major portions of Conrail. Some of
these factors were eliminated by NERSA. S¢¢ EXECUTIVE SUMMARY, supra note 339,
at 11-12. The report estimated Conrail’s market value under these circumstances at

$0.5 to 0.9 billion. /2

465. Conrail’s 1981 Report to the Congress summarizes the traffic losses to other
major railroads that would result from a shutdown of Conrail operations. /2 at 11-
20.

466. There is no reason that a change in ownership of Conrail stock would have
any effect on Conrail policies or operations. Therefore, the stock sale alternative
presents few threats for the connecting railroads.

467. The structure of the statutory process leaves little doubt that potential rail-
road purchasers could wait out the exploration of stock sale and still submit bids for
portions of the Conrail properties.

468. See NERSA, Pub. L. No. 97-35, § 1142, 94 Stat. 643, 654-55 (1981) (adding
§ 405 to the Rail Reorganization Act of 1973) (1o be codified at 45 U.S.C. § 765).
One of the controversies to be resolved in the final version of NERSA related to the
manner in which Conrail employees would be transferred to purchasers in a piece-
meal transfer. For a discussion of the possibility of a piecemeal transfer, see note 416
and accompanying text supra. Section 1146 of NERSA provides the terms under
which employment obligations would be assumed by purchasers. Se¢ NERSA, Pub.
L. No. 97-35, § 1146, 95 Stat. 672-75 (1981) (adding §§ 411 & 412 to the Regional
Rail Reorganization Act of 1973) (to be codified at 45 U.S.C. §§ 769b & 769c).
These sections supplant the authority of the ICC normally utilized to prescribe labor
conditions. See 22 § 1142 (adding § 408(a) to th Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 768(a)).

469. See id. (adding § 406(c) to the Rail Reorganization Act of 1973) (to be codi-
fied at 45 U.S.C. § 766).
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lify a stock sale, either house is granted veto power over any proposed
asset transfers. 70

The sale of assets would intrinsically deal with the industry struc-:
ture issue; the resulting industry structure would be as sound as the
plan developed by DOT. However, the requirement that 75% of the
rail service performed by Conrail be preserved in an asset sale is diffi-
cult to interpret, and the method for its enforcement is not clear. Pre-
sumably, the maintenance-of-service requirement would be
interpreted by the Congress in determining whether to exercise its
one-house veto right as judicial review is precluded under this Act.*7!

Taken as a whole, the freight transfer provisions of NERSA do
not inhibit the prospects for further improvement in railroad industry
structure in the Northeast. In fact, NERSA’s freight transfer provi-
sions in some respects actually enhance the possibility of improving
the industry structure. Ultimately, however, the soundness of indus-
try structure charges will be determined not by the extent of the au-
thority granted by NERSA, but by the policy judgments of DOT.472

In sum, NERSA improves the prospects for Conrail profitability,
but the outlook for a satisfactory industry structure in the Northeast
is not appreciably clearer than it has been in the past, unless one as-
sumes that what is now Conrail will gradually fade away.*"

470. /4 (adding § 407(d) 1o the Rail Reorganization Act of 1973) (to be codified
at 45 U.S.C. § 767(d)).

471. Id (adding § 408(c) to the Regional Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 768(c)).

472. Conrail’s April 1, 1981 Report to the Congress presented the results of net-
work model simulations of several merger possibilities and of liquidation. “Packag-
ing” 75% of Conrail’s existing route mileage into two components, it evaluated four
pairs of merger partners: 1) NWS and CSX; 2) Santa Fe and Union Pacific-Missouri
Pacific-Western Pacific (“UMP”); 3) Santa Fe and Southern Pacific; and 4) Southern
Pacific and UMP. It concluded that gross annual benefits would range from $170
million if Santa Fe and UMP were purchasers to $280 million if NWS and CSX were
purchasers. The route mileage that would be lost in such mergers would approxi-
mate 2,000 to 3,000 miles. Employment requirements would be diminished by ap-
proximately 20,000 jobs. OPTIONS FOR CONRAIL, supra note 262, at 11-12 to 11-13.
Liquidation, based on interest expressed by other railroads in 1975 in lines now oper-
ated by Conrail, would result in abandonment of nearly 9,000 route miles and the
loss of 40,000 jobs. /2 at 11-17.

473. Apart from the impediments to the integration of Conrail into other re-
gional rail systems through purchase of assets or stock, Conrail standing by itself faces
enormous difficulties. Except for a few locations in New Jersey, New England, and
Pennsylvania, there are no major markets served by Conrail that are not also served
by either the Chessie (now part of the CSX Corporation) or by the N. & W. (now
part of NWS). In addition, truck competition will become a more severe threat be-
cause of lower truck labor costs resulting from concessions made by the Teamsters
Union and because larger trucks may now be used under the Surface Transportation
Act of 1982, Thus, Conrail standing alone is assured of almost no markets from
which it can get profitable traffic. Its ability to compete for traffic in other markets
depends greatly on its future cost structure, which in turn depends substantially on
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C. Transfer of Computer Operations

NERSA clearly has been successful in disassociating the passen-
ger service problem from the northeast rail freight dilemma. Follow-
ing the basic approach proposed by the Senate bill, NERSA required
the transfer of Conrail’s commuter operations to either commuter au-
thorities or to Amtrak Commuter—a new subsidiary of Amtrak.*7*
Under NERSA, however, the deadline for this transfer was extended
to January 1, 1983.47> This step represents the resolution of the pas-
senger service problem that rail management has desired since the
late 1950’s. Until the enactment of NERSA, the problem of discon-
tinuing railroad passenger service was handled in a piecemeal fash-
ion. For instance, during the 1960’s, significant discontinuances of
passenger service were permitted by the ICC under the authority
granted by the Transportation Act of 1958.476 Twelve years later,
Congress made another attempt to solve the passenger service prob-
lem through the Rail Passenger Service Act of 1970 which created
Amtrak to relieve railroads of the obligation to bear the losses of in-
tercity passenger service.*’”” Nonetheless, disputes still occurred over
the amount of reimbursement due to the railroads by Amtrak for
costs incurred in providing passenger service, but the amounts in-
volved were small in comparison with the passenger losses borne by
railroads before 1970.478

Although NERSA took the final step of relieving Conrail of the
responsibility for commmuter service*’—a problem which neither
the 1973 Act nor the 1976 Act resolved—even under NERSA several
problems remain. The potential for cost disputes, for instance, per-
sists. This is because Conrail may not be fully reimbursed for the
costs imposed upon it by commuter operations on its property. More-
over, Conrail may be charged too much for operating freight trains

its continued ability to control and reduce labor costs. Se¢z Emergency Board 200
Submission, supra note 457, at 2-12 to 2-15.

474. NERSA, Pub. L. No. 97-35, §§ 1136-1139, 95 Stat. 643, 647-52 (1981) (10
be codified in scattered sections of 45 U.S.C.). The commuter authorities involved in
the this transfer process are the Metropolitan Transportation Authority, the Con-
necticut Department of Transportation, the Maryland Department of Transporta-
tion, the Southeastern Pennsylvania Transportation Authority, and the New Jersey
Transit Corporation. /2. § 1135(a)(3) (to be codified at 45 U.S.C. § 1104(3)).

475. Id. § 1136 (to be codified at 45 U.S.C. § 744a).

476. See 49 US.C. § 15(a) (1976).

477. See 45 U.S.C. §§ 501-645 (1976).

478. For a discussion of passenger losses borne by railroads prior to 1970, see
notes 59-61 and accompanying text supra.

479. See NERSA, Pub. L. No. 97-35, § 1136, 95 Stat. 643, 647 (1981) (to be
codified at 45 U.S.C. § 744a).
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over property owned by the commuter authority.#8°

Two other major difficulties that might have been anticipated
with respect to the NERSA commuter provisions did not interfere
with the accomplishment of NERSA’s basic goal. These problems
related to labor issues and to the capacity of commuter authorities to
meet their responsibilities under NERSA.

NERSA amended the Rail Passenger Act by adding sections
508, 509, and 510 to assure an orderly transfer of Conrail passenger
service employees to the commuter authorities.*! In accordance with
section 508, rail labor organizations, Conrail, Amtrak, and independ-
ent commuter authorities were required to negotiate implementing
agreements that facilitate this transfer of Conrail employees to the
new operators.*82 NERSA also provided for a fact-finding process,
followed by negotiations over substantive collective bargaining agree-
ments, to apply after the transfer was completed.*8?

Substantial litigation occurred over the claim by the Southeast-
ern Pennsylvania Transportation Authority (SEPTA) that until Jan-
uary 1, 1983, it was not bound by section 508 to engage in
negotiations for implementing agreements with Conrail employees.
Rather, SEPTA maintained that it retained the option either to con-
tract with third parties for performance of certain commuter support
services or to begin to perform these services with its own forces.484
The Special Court, in a series of cases, concluded that while SEPTA

480. /4 § 1137 (adding § 504(e) to Rail Passenger Service Act) (to be codified at
45 U.S.C. § 584).

481. New Jersey Transit Rail Operations, Inc. v. International Bhd. of Boiler-
makers, 550 F. Supp. 1327, 1328-29 (Regional Rail Reorg. Ct. 1982).

482, Se¢e NERSA Pub. L. No. 97-35, § 1145, 95 Stat. 357,669 (adding § 508 to
the Rail Passenger Service Act) (to be codified at 45 U.S.C. § 588).

This newly added § 508 of the Rail Passenger Service Act requires Amtrak Com-
muter, Conrail, commuter authorities intended to operate commuter service, and la-
bor organizations representing commuter employees to negotiate “implementing
agreements.” /2 If negotiations are unsuccessful, NERSA provides for binding arbi-
tration. /d.

483. Jd (adding § 509 10 the Rail Passenger Service Act) (to be codified at 45
U.S.C. § 589). By adding this new section to the Rail Passenger Service Act, NERSA
provides for a fact-finding report on changes in wages, rules, and working conditions
that would reduce labor costs after commuter service is transferred to the new opera-
tors. /d. Section 1145 of NERSA provides for the negotiation of new collective bar-
gaining agreements that would apply after the transfer. /2 (adding § 510 to the Rail
Passenger Service Act) (to be codified at 45 U.S.C. § 590).

484. See, e.g., RLEA v. SEPTA, 534 F. Supp. 832 (Regional Rail Reorg. Ct.),
cert. dented, 102 S. Ct. 227 (1982). SEPTA took the position that NERSA should be
interpreted to permit it to decide unilaterally what employees to hire and, alterna-
tively, that the newly added §§ 508 & 510 of the Rail Passenger Service Act were
unconstitutional. /2 at 839-40, 849. The Special Court rejected SEPTA’s conten-
tions, although it left open the possibility that SEPTA might be able to avoid the
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did have certain flexibility to change the scope of services performed
by Conrail employees before the new operators take over, it could not
threaten Conrail operations or circumvent NERSA.48>  Although

labor provisions of NERSA by contracting with a third party other than Amtrak
Commuter to provide service. /4 at 839-48.

Before NERSA was enacted, commuter authorities strongly urged Congress to
recognize the need for major changes in collective bargaining agreements for com-
muter rail labor that would either permit commuter authorities to operate under
state labor laws or provide for compulsory arbitration. See NERSA Senate Hearings,
supra note 361, at 15-16, 25-26, 27-28. (statements of Louis J. Gambaccini, Richard
Ravitch, and David F. Girard-deCarlo).

485. See RLEA v. SEPTA 534 F. Supp. 832 (Regional Rail Reorg. Ct.), cert.
denied, 102 S. Cu. 2271 (1982) (SEPTA I); RLEA v. SEPTA, 534 F. Supp. 852 (Re-
gional Rail Reorg. Ct. 1982) (SEPTA II); International Bhd. of Teamsters, Local 732
v. SEPTA, 539 F. Supp. 1222 (Regional Rail Reorg. Ct. 1982) ((SEPTA III); RLEA
v. SEPTA, 547 F. Supp. 884 (Regional Rail Reorg. Ct. 1982), cert. denued, 103 S. Ct.
571 (1982) (SEPTA 1V). These decisions interpreted SEPTA’s cbligation under sec-
tion 1145 of NERSA. See NERSA, Pub. L. No. 97-35, § 1145, 95 Stat. 643, 669-72
(1981) (adding sections 508, 509 and 510 of the Rail Passenger Act) (to be codified at
45 U.S.C. §§ 588-590). In a contemporaneous case, the Teamsters Union was en-
joined from striking Conrail-operated commuter service to protest cancellation of
Conrail police work assignments at SEPTA’s direction. SEPTA v. International
Bhd. of Teamsters, Local 732, No. 4446 (C.P. Phila. May, 1982). This case was re-
moved to the United States District Court for the Eastern District of Pennsylvania.
See No. 82-2389 (E.D. Pa. June 6, 1982).

In SEPT7A 1, the Special Court held that if SEPTA intended to operate com-
muter service through Conrail on the effective date of NERSA, it had to comply with
§ 1145 of NERSA. 534 F. Supp. at 848. Ser also NERSA, Pub. L. No. 97-35, § 1145,
95 Stat. 643, 669-72 (1981) (adding §§ 508-510 to the Rail Passenger Service Act) (to
be codified at 45 U.S.C. §§ 589-590). The Special Court permitted SEPTA to oper-
ate service on a limited segment without complying with the labor provisions of
NERSA because that service was not in operation on the effective date of the Act.
534 F. Supp. at 849. Finally, the court held that the Congress could impose these
negotiating obligations on SEPTA without violating the Constitution. /7. at 851.

In SEPTA /], the Railway Labor Executives Association (RLEA) sought to en-
Jjoin the contracting out of certain grass cutting and janitorial services previously per-
formed by Conrail. The Special Court framed the question as “whether sections 508
and 510 of NERSA are applicable in a situation where a commuter authority seeks to
complete the process of making a small scale adjustment in the manner in which
commuter services are provided when substantial steps towards making this adjust-
ment had been taken prior to the effective date of NERSA.” 534 F. Supp. at 855.
Relying on the fact that “contracting out for janitorial and grass cutting services was
merely one of the routine changes in the manner in which commuter service is pro-
vided to Philadelphia’ and that it did not pose a danger to Conrail that threatened
the transfer of the entire commuter service operations, the Special Court held that
SEPTA was entitled to make these changes. 534 F. Supp. at 857. In SEP7A 111, the
Special Court permitted SEPTA to begin providing commuter police services with its
own forces rather than with Conrail forces represented by the Teamsters. The court
found the facts to be very similar to those in SEP7A 11, particularly since prepara-
tions to make the police change were underway before the enactment of NERSA. See
539 F. Supp. at 1222-25.

In SEP7A 1V, the principles developed in SEP74 1, 11, and III were applied to
permit SEPTA to contract out ticket selling functions rather than employing Conrail
clerks. 547 F. Supp. at 891-92.

-In the state strike litigation, Teamsters representing Conrail police officers were
enjoined from picketing Philadelphia center city rail facilities. No opinion was writ-
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SEPTA lost the right to avoid completely the NERSA procedures
governing the transfer of commuter employees,*86 it gained substan-
tial flexibility—and bargaining leverage—through judicial vindica-
tion of its right to dispense with the services of substantial numbers of
Conrail commuter employees.*87

More generally, by the end of 1982, difficulties had been encoun-
tered in carrying out NERSA’s labor transfer provisions and, particu-
larly in negotiating implementing agreements with the three major
commuter authorities: the Metropolitan Transportation Authority
(MTA), covering the New York area; the New Jersey Transit Rail
Operations; and SEPTA 488 The drafters of NERSA had anticipated
these difficulties, and provisions were included in NERSA for binding
arbitration in the event of unsuccessful negotiations.*8® Accordingly,
arbitration awards were entered to resolve these snarled negotia-
tions.*¥ New Jersey Transit challenged the award affecting its opera-
tions on two grounds: 1) the arbitrator misapplied section 508 by
refusing to order modifications of the transferred employees’ craft
classifications which New Jersey Transit had requested; and 2) the
arbitrator had erred by requiring that each offer of employment by
New Jersey Transit should be awarded on the basis of relevant provi-
sions in Conrail’s collective bargaining agreements.*®! The Special

ten by the court, but the complaint and supporting memoranda asserted tortious
interference with Conrail and SEPTA contractual relationships. In particular, the
plaintiffs argued that Teamsters picketing caused Conrail to breach its operating
agreement with SEPTA. Plaintiff’'s Memorandum of Law in Support of Motion for
Temporary Restraining Order at 1, SEPTA v. International Bhd. of Teamsters, Lo-
cal 732, No. 4446 (C.P. Phila. May 12, 1982),

486. Se¢ RLEA v. SEPTA, 534 F. Supp. 832 (Regional Rail Reorg. Ct. 1982).

487. Se¢ note 485 and accompanying text supra.

488. The MTA negotiated implementing agreements with organizations repre-
senting its nonoperating employees. It was, however, unsuccessful in negotiating
agreements for the operating crafts. See /n re Arbitration pursuant to Section 508 of
the Rail Passenger Service Act (Oct. 12, 1982) (F. Blackwell, Arb.).

489. NERSA, Pub. L. No. 97-35, § 1145, 95 Stat. 357, 670 (adding § 508 to the
Rail Passenger Service Act) (to be codified at 45 U.S.C. § 588).

490. In a determination and order issued on September 7, 1982, the National
Mediation Board decided the structure of § 508 arbitration proceedings. 9 N.M.B.
No. 144 (1982). It appointed referees on September 14, 1982 and the arbitrations
proceeded thereafter. See Section 508 Implementing Agreements, Arbitration involv-
ing New Jersey Transit Rail Corporation, Inc. and Labor Organization Representa-
tives (Oct. 14, 1982) (R. Kasher, Neutral Referee); /n re Arbitration pursuant to
Section 508 of the Rail Passenger Service Act (Oct. 12, 1982); (F. Blackwell, Neutral
Referee); /n re Arbitration pursuant to Section 508 (Oct. 10, 1982) (F. Quinn, Neutral
Referee); /n re Arbitration pursuant to Section 508 of the Rail Passenger Service Act
(Oct. 12, 1982) (J. Sickles, Neutral Referee) (Delaware Dep’t of Transp. and Mary-
land Dep’t of Transp.).

491. New Jersey Transit Rail Operations, Inc. v. International Bhd. of Boiler-
makers, 550 F. Supp. 1327, 1328-29 (Regional Rail Reorg. Ct. 1982),
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Court, however, rejected both of these arguments and refused to dis-
turb the arbitrator’s award.*92

NERSA also provides for the establishment of a special emer-
gency board upon the inability of the commuter authorities to negoti-
ate new collective bargaining agreements.#9® These special
emergency board procedures had to be invoked with respect to the
MTA, New Jersey Transit, and SEPTA.#°* In both the New Jersey
Transit and SEPTA proceedings, the emergency boards lamented the
lack of progress in the negotiations and were eventually forced to se-
lect the final offer of the commuter authorities over those of the labor
organizations.*%

Two general aspects of this commuter employee transfer process
are especially noteworthy. First, rail labor did not encourage Con-
gress to reverse or delay the process of relieving Conrail of its com-
muter obligations. The only action that Congress took on this issue
was enacting legislation that assured the application of the Railway
Labor Act and the Railroad Retirement Act to the commuter author-
ities.*® The second significant aspect of this general transfer process
was SEPTA’s unexpected success in assuring that rail commuter serv-
ice employees should work under mass transit, rather than railroad
compensation levels and work rules.*®” For instance, on December

492. /4. at 1331-32. The court took particular note of Referee Kasher’s decision
not to bind New Jersey Transit to the substantive Conrail agreements. /7. Rail labor
also challenged the award of Referee Quinn in the SEPTA 508 dispute. The Special
Court dismissed the petition for review, applying the same reasoning it used in re-
viewing the New Jersey Award. Railway Supervisors v. SEPTA, 551 F. Supp. 688
(Regional Rail Reorg. Ct. 1982). .

493. NERSA, Pub. L. No. 97-35, § 1145, 95 Stat. 357, 671 (adding § 510 to the
Rail Passenger Service Act) (to be codified on 45 U.S.C. § 590).

494. On October 1, 1982, President Reagan appointed Emergency Boards 196,
197 and 198 to deal with uncompleted § 510 negotiations involving SEPTA, New
Jersey Transit, and MTA respectively. See Exec. Order No. 12,384, 47 Fed. Reg.
43,935 (1982); Exec. Order No. 12,385, 47 Fed. Reg. 43,937 (1982); Exec. Order No.
12,386, 47 Fed. Reg. 43,939 (1982).

495. See Report to the President by Emergency Board No. 196 (Dec. 6, 1982);
Report to the President by Emergency Board No. 197 (Dec. 1, 1982) {on file with the
N.M.B., Washington, D.C.). Negotiations between operating craft organizations and
New Jersey Transit and the MTA finally broke down on February 28, 1983 resulting
in a strike against both authorities, N.Y. Times, Mar. 2, 1983, at 1, col. 4. The New
Jersey Transit strike ended on April 1, 1983. Phila. Inquirer, Apr. 1, 1983, at 6-B,
col. 1.

496. See Pipeline Safety Authorization Act of 1981, § 509, 128 Conc. Rec.,, H
10683 (Dec. 21, 1982).

497. The Emergency Board adopted SEPTA’s proposal for a basic labor agree-
ment and transition program. The basic agreement incorporated transit employee
wage rates and transit employee work rules. The transition program provides supple-
mental wage payments and benefits so that no current Conrail employee would be
significantly disadvantaged in his compensation. Under the transition program,
SEPTA would pay the difference between the prevailing transit wage rate and the
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20, 1982, rail labor organizations negotiating with SEPTA an-
nounced that they would instruct the employees that they represented
to report for work with SEPTA on January | under SEPTA’s pro-
posed wage levels and work rules while negotiations continued.*%
Rail labor’s announcement nonetheless expressly reserved the right to
strike if negotiations reached an impasse at a later date.*?? It is there-
fore too early to conclude with confidence that SEPTA will achieve
ultimate success in attaining its objective.*® Even if SEPTA’s propo-
sal for an interim arrangement of compensatory payments to close the
differential between mass transit pay rates and Conrail pay rates is
accepted formally in the first bargaining round, the principle of link-
ing the transferred employees to mass transit labor agreements, rather
than to railroad agreements, easily could be eroded in future rounds
of negotiation. Yet despite the uncertain future, it is reasonable to
conclude that the policy embodied by NERSA30! of shifting the re-
sponsibility for commuter rail operations to state and local authorities
has been achieved.

D. Labor Law Reforms

NERSA adopts most of the recommendations presented to Con-
gress on the labor issue.?0? This may represent NERSA’s greatest suc-
cess but also its greatest potential for failure. The NERSA provisions

Conrail wage rate, which would be limited by a “cap” on total annual compensation.
See Report 1o the President by Emergency Board No. 196, 7-8 (Dec. 6, 1982) (on file
with the N.M.B., Washington, D.C.).

498. Phila. Inquirer, Dec. 21, 1982, at B-1, col. 6. Previously, all parties were
preparing for a work stoppage on January 1, 1983. Sz 7., Nov. 18, 1982, at D-7, col.
1.

499. /4., Dec. 21, 1982, at B-1, col. 6. On March 14, 1983, rail labor struck
SEPTA over the unresolved § 510 negotiations. The strike was still continuing in
early May.

500. At the eleventh hour, the transfer 1o SEPTA was greatly complicated by
two events: a state court proceeding in which SEPTA was ordered not to terminate
service for a change-over period; and a brief attempt by the National Mediation
Board to intervene and impose the “status quo.” See Lashner v. SEPTA, No. 4733
(C.P. Phila. Dec. 27, 1982); Telegram from National Mediation Board to David L.
Gunn (Dec. 29, 1982) (on file with the author).

Nevertheless, the transfer occurred on January 1 and service has continued while
negotiations proceed. At the end of February, 1983, Philadelphia County Common
Pleas judge Bernard J. Goodheart, Jr., was mediating between SEPTA and the labor
organizations within the framework of the Lashner suit. Se¢ Transcript of Hearing
(Feb. 14, 1983), Lashner v. SEPTA, No. 4733 (C.P. Phila. Dec. 27, 1982).

501. NERSA, Pub. L. No. 97-35, § 1133(2), 95 Stat. 643, 644-45 (10 be codified
at 45 U.S.C. § 1102). A congressional goal in enacting NERSA was to transfer Con-
rail commuter service responsibilities to entities “whose principal purpose is the pro-
vision of commuter service.” /d.

502. For a discussion of the recommendations, see text accompanying notes 333-
41, 351, 354, 358 & 361 supra. :
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dealing with the transfer of commuter service and the sale of Conrail
represent highly significant policy initiatives in the continuing at-
tempt to restructure the railroad system of the Northeast. The most
far-reaching steps taken by NERSA, however, relate to labor costs.503
It is therefore likely that most of the controversy concerning the im-
plementation of NERSA will relate to these labor initiatives.

NERSA relieves Conrail of the obligation to make labor protec-
tion payments.>** In this respect, NERSA removes the significant
burden which the Penn Central bore as the result of collective bar-
gaining,%®®> and a constantly threatening contingency which Conrail
faced as a result of the 1973 Act.5°¢ NERSA also shields Conrail from
the legal obligation to negotiate on the subject of labor protection
until April 1, 1984.5°7 This places Conrail in an extremely favorable
position as compared to other railroads. However, the fact that Con-
rail may be required to negotiate labor protection after April 1984
adds some urgency to the task of resolving the industry structure issue

503. One of the most helpful provisions of NERSA has been the broadened ju-
risdiction of the Special Court under § 1152, which extends to all disputes over the
interpretation of the statute. /4. § 1152 (to be codified at 45 U.S.C. § 1105). While
this has increased substantially the caseload of the court and necessitated the estab-
lishment of a new panel, it has prevented individual district courts from rendering
interpretations of the statute that are inconsistent with congressional purposes as
happened in the Afaloof case. For a discussion of Malesf, see notes 312, 319-20 and
accompanying text supra.

504. See NERSA, Pub. L. No. 97-35, § 1143(a), 95 Stat. 643, 661-68 (1981) (ad-
ding § 701(a) to the Regional Rail Reorganization Act of 1973) (to be codified at 45
U.S.C. § 797(a)). Section 1144 of NERSA repealed Title V of the 1973 Act in its
entirety. Certain Title V provisions, however, were continued in a new Title VII. See
NERSA, Pub. L. No. 97-35, § 1143(a), 95 Stat. 643, 661-68 (adding a new Title VII,
§§ 701-714, to the Regional Rail Reorganization Act of 1973) (to be codified at 45
U.S.C. §§ 797-797n). The new § 706 of the 1973 Act, for example, is a reenactment
of § 503 of the 1973 Act, except that the assignment of work flexibility which it pro-
vides Conrail expires when government funding ceases. The new § 707 is a reenact-
ment of § 506 of the 1973 Act. Section 708 is a reenactment of § 504 of the 1973 Act,
with certain changes to clarify the application of the single agreement requirement
and to prohibit the negotiation of labor protection obligations. Section 709 is a reen-
actment of § 505(e) of the 1973 Act and certain other provisions relating to personal
injury claims. Section 714 is a substantial reenactment of § 507 of the 1973 Act,
relating to arbitration of disputes over the meaning of the statutory labor provisions.
However, through a drafting error, the operation of the arbitration mechanism is
nullified by the broad jurisdiction of the Special Court. (The author supervised the
drafting of the provision as submitted to the congressional committees, but an error
was made in the final version).

505. For a discussion of the labor protection agreements negotiated by the Penn
Central, see notes 71-72 and accompanying text supra.

506. For a discussion of the employee protection program of the 1973 Act, see
note 149 and accompanying text supra.

507. NERSA, Pub. L. No. 97-35, § 1143(a), 95 Stat. 643, 666 (1981) (adding
§ 708(a) to the Regional Rail Reorganization Act of 1973) (to be codified at 45
U.S.C. § 797g(a)).
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before that time. If this issue is not resolved by April 1984, one of the
chief economic burdens removed by NERSA may well return.

The fund for employee protection which section 1143(a) of
NERSA establishes®® was to be expended as determined in negotia-
tions between rail labor and the Secretary of Labor.>® A formula
was included which imposed a $20,000 limitation on the benefits pay-
able to any one employee.’' To date, this seems to have resolved the
employee protection problem. However, a suit is pending in the Spe-
cial Court which challenges the constitutionality of the repeal of Title
V.51 Thus, it cannot be said with complete confidence that Conrail
is entirely relieved of the burden of employee protection obligations.

Although NERSA contains no provisions expressly requiring ac-
tion to reduce labor costs, this is certainly a goal of the legislation.>'?
Moreover, it is likely that the May 5 collective agreement will achieve
savings of $600 million over its three-year term, if it 1s fully imple-
mented.”'3 Since this agreement was negotiated to forestall legisla-
tion designed to break up Conrail, to impose a wage freeze or to
require work rule changes, it is reasonable to credit the legislative pro-
cess with producing this labor cost benefit. The significance of the
agreement’s contribution to Conrail’s profitability will depend both
upon labor’s influences on Conrail’s administration, and on the nego-
tiations that will occur at the conclusion of its term. There was a
substantial risk that the agreement would be modified or rescinded
prior to April 1, 1984 due to the refusal of the Brotherhood of Loco-
motive Engineers to ratify.>'* There is also a risk that improving

508. /d. (adding § 701 to the Regional Rail Reorganization Act of 1973) (to be
codified at 45 U.S.C. § 797).

509. /d. (adding § 701(a)(1) to the Regional Rail Reorganization Act of 1973)
{to be codified at 45 U.S.C. § 797(a)(1)). If negotiations are unsuccessful, the Secre-
tary of Labor is authorized to establish the terms on which the funds will be ex-
pended. Ser :7. (adding § 701(a)(2) 1o the Regional Rail Reorganization Act of 1973)
(to be codified at 45 U.S.C. § 797(a)(2)). In December, 1981, the Secretary promul-
gated such terms,

510. /2. (adding § 701(d) to the Regional Rail Reorganization Act of 1973) (to
be codified at 45 U.S.C. § 797(d)).

511. Complaint, RLEA v. United States, No. 82-11 (Regional Rail Reorg. Ct.
Apr. 8, 1982). The complaint alleged a violation of the fifth amendment because
Congress breached a contract that was created between rail labor and the United
States when Title V was enacted in exchange for preexisting labor protection. It also
alleged violation of the Railway Labor Act by Conrail for discontinuing Title V
payments that had been incorporated in some of its labor agreements. /.

512. S¢¢ NERSA, Pub. L. No. 97-35, § 1134(4), 95 Stat. 643, 645 (1981) (to be
codified at 45 U.S.C. § 1103(4)). This subsection of NERSA establishes as a goal that
Conrail negotiate collective bargaining agreements to reduce its labor costs by $200
million annually. /7.

513. S¢¢ NERSA HOUSE REPORT, supra note 409, at 6-7.

514. The May 5 Agreement is accompanied by a side letter that automatically
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Conrail’s profitability could lead to rank-and-file pressure to renegoti-
ate the agreement.?!> However, the greatest risk is that Conrail will
be only marginally profitable when the agreement expires, and rail
labor will insist upon recouping the sacrifices which were made under
the agreement. Such action could increase Conrail’s labor costs dur-
ing the period after April, 1984 substantially above the labor costs of
its competitors.>'®

The effect of NERSA’s provisions relating to work rules is diffi-
cult to anticipate. For instance, section 1143(a) of NERSA provides

grants to employees covered by the Agreement any more beneficial terms granted to
employees not covered by the Agreement. /7. at 119. If Conrail negotiates an agree-
ment with a nonratifying organizations which materially differs from the May 5
Agreement, this side letter could cause the basic agreement to self-destruct. Ses .

All of the organizations that signed the agreement of May 5 had completed the
necessary ratification procedures by the end of November, 1981. The Brotherhood of
Locomotive Engineers (BLE) declined to execute the May 5 Agreement and pressed
Conrail to negotiate. Litigation ensued but was dismissed by a stipulation which
obligated the parties to negotiate further.

When negotiations pursuant to the stipulation failed to produce a settlement,
the Brotherhood of Locomaotive Engineers threatened a strike against Conrail. Con-
sequently, on February 14, 1983, President Reagan appointed Emergency Board No.
200. Exec. Order No. 12,405, 48 Fed. Reg. 6,889 (1983).

The BLE refused to sign the May 5 Agreement unless it received additional
compensation for the erosion of the historical differential between engineer and train
crew wages. This erosion was the result of productivity bonus payments made to
UTU represented employees under Conrail’s 1978 crew consist agreement. Tran-
script of Testimony by the Brotherhood of Locomotive Engineers before Emergency
Board No. 200, 78-80, 83, 90-91 (Feb. 16, 1981).

Conrail’s response to this demand was that the BLE should not receive extra
compensation on account of a productivity agreement negotiated with another or-
ganization. Emergency Board 200 Submission, supra note 457, at 3-B-23. Conrail
also has argued that BLE adherance to the May 5 Agreement is essential for Con-
rail’s survival. /4. at 1-5 to 1-6.

A dispute between the BLE and the NRLC over the trainmen-engineer wage
differential was the subject of a four-day national strike on September 22, 1982. Con-
gress responded by enacting a Senate Joint Resolution requiring that the dispute be
submitted to a study commission and prohibiting a strike until late 1984. Ses S.J.
Res. 250, 97th Cong., 2d Sess. (1982), 128 ConG. REc. H7374-87 (daily ed. Sept. 22,
1982). Conrail also has argued that its dispute with the BLE should be resolved in
conjunction with the proceedings of the railroad Study Commission. Emergency
Board 200 Submission, sugre note 457, at 1-9.

On April 20, 1983, Conrail reached agreement with the BLE, forestalling a
strike. The May 5 agreement was adopted and a special additional payment in ex-
change for changes in work rules was provided for, thus protecting the concept of
productivity bargaining.

515. The Agreement by its terms is not renegotiable until 1984. NERSA
HOUSE REPORT, supra note 409, at 113. However, it is difficult to predict whether
Conrail, or the Congress, will be able to stand its ground in the face of an illegal
strike intended to compel premature renegotiation.

516. Without the benefits of the May 5 Agreement, Conrail’s modest profit in
1981 and 1982 would have been a loss. Emergency Board 200 Submission, sugra note
457, at 2-24.
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funds for the elimination of excess firemen and brakemen.>'” This
program for separating firemen and excess brakemen is likely to ac-
celerate materially the realization of the benefits of the Firemen Man-
ning Agreement and the Crew Consist Agreement.”'® However, if the
transfer of commuter employees to the new operators ultimately does
not work as intended, the benefits of NERSA section 1143(a) could be
substantially negated.>'® The preemption of state full crew laws by
NERSA will have some immediate beneficial effect in permitting
Conrail to reduce crew size.>?° But ultimately, the greatest benefit is

517. NERSA, Pub. L. No. 97-35, § 1143(a), 95 Stat. 643, 662 (adding § 702 1o
the Regional Rail Reorganization Act of 1973) (to be codified at 45 U.S.C.
§ 797a{e)). NERSA authorizes funds for the termination of excess firemen as well as
second and third brakemen. It also permits Conrail to abolish one fireman or one
brakeman position for each employee terminated. In effect, these statutory provi-
sions extinguish the collectively bargained right employees otherwise would have to
exercise seniority to such positions. /2.

In United Transp. Union v. Consolidated Rail Corp., 535 F. Supp. 697 (Re-
gional Rail Reorg. Ct. 1982), the Special Court held that collective bargaining agree-
ments were not intended to limit the operation of § 702 and that § 702 was not
unconstitutional because it negated collectively bargained terms of employment. /2.
at 703-12.

518. For a discussion of the Firemen Manning Agreement and the Crew Consist
Agreement, see notes 86-87 & 308-309 supra.

319. For a discussion of NERSA’s plan for transferring commuter employees,
see notes 474-501 sugra. If the number of commuter employees ultimately employed
by new operators is smaller than the number employed in Conrail commuter service,
the authority provided by NERSA will not be sufficient to eliminate all excess
firemen and second and third brakemen positions. See NERSA, Pub. L. No. 97-35,
§ 1143(a), 95 Stat 643, 662 (1981) (adding § 702 to the Regional Rail Reorganization
Act of 1973) (to be codified at 45 U.S.C. § 797a). Many commuter employees have
seniority which can be exercised for firemen and second and third brakemen posi-
tions. The number of such positions that can be eliminated is limited by the funds
authorized for termination allowance. /7. For a discussion of this termination fund,
see note 317 supra.

Conralil is protected from labor disputes arising with the new commuter opera-
tors. Section 1158 of NERSA prohibits persons engaging in concerted action over
disputes with commuter operators from engaging in any strike against or otherwise
inducing any employee of Conrail “where an effect thereof is to interfere with rail
freight service provided by Conrail.” NERSA, Pub. L. No. 97-35, § 1158(a), 95 Stat.
643, 682 (1981) (to be codified at 45 U.S.C. § 1108(a)). This section contains a simi-
lar prohibition against the disruption of rail passenger service because of secondary
pressure on commuter employees exerted by those engaged in concerted economic
activity over Conrail freight operations. /7. § 1158(b) (to be codified at 45 U.S.C.
§ 1108(b)). Finally, this section of NERSA states that any violation of its provisions
“shall be deemed to be a violation of the Railway Labor Act.” /4. § 1158(c) (to be
codified at 45 U.S.C. § 1108(c)).

520. Sec 1d. § 1143(a) (adding § 711 to the Regional Rail Reorganization Act of
1973) (to be codified at 45 U.S.C. § 797)). This section of NERSA prohibits states
from maintaining or establishing any law, regulation, or standard that requires Con-
rail, Amtrak, or the National Railroad Passenger Corporation “to employ any speci-
fied number of persons to perform any particular task, function, or operation.” /7. A
virtually identical provision of NERSA is contained in § 1168(b). See /7. § 1168(b)
(to be codified at 45 U.S.C. § 1116(b)). For a discussion of these state full crew laws,
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likely to be prophylactic: gains at the bargaining table can no longer
be threatened by political action at the state level. Both the program
established under Section 1143 of NERSA and the state law preemp-
tion relate to the realization of benefits already negotiated.
Negotiation of new changes in work rules is not required by
NERSA. The Act only requires the establishment of a fact-finding
procedure similar to that contained in the May 5 collective agree-
ment.>?! The obvious intent of the fact-finding approach to work rule

see note 76 and accompanying text supra. The preemption standard established by
NERSA is unambiguous. Only the manner of its enforcement poses any questions.
Presumably a United States District Court would have jurisdiction to enjoin on
supremacy clause grounds the enforcement of a state law preempted by this section.
Alternatively, the Special Court presumably would have jurisdiction to grant injunc-
tive relief to enforce preemption under § 1152 of NERSA. See NERSA, Pub. L. No.
97-35, § 1552, 95 Stat. 643, 676 (1981)) (to be codified at 45 U.S.C. 1105).

A group of firemen and trainmen have brought suit to challenge the constitu-
tionality of § 1168(b) of NERSA which provides that the minimum size of Conrail
crews should not be affected by state or local law. See Plaintiff’s Complaint, Keeler v.
Consolidated Rail Corp., No. 82-3 (Regional Rail Reorg. Ct. Feb. 1, 1982). The
plaintiffs argued that the purported objective of NERSA to preempt state full crew
laws was designed to enhance Conrail’s chances to become profitable, and that this
economic objective should not be allowed to supplant the safety considerations un-
derlying Indiana’s crew size legislation. /4. at 13-15.

521. Conrail’s March 15 Labor Report implied that legislation requiring the
conversion of wage concessions into work rule changes might be desirable. In addi-
tion, Conrail’s draft bill contained such a provision. See notes 338 & 379 and accom-
panying text supra.

Section 1143 of NERSA adds a new § 712 to the 1973 Act, requiring Conrail to
enter into collective bargaining agreements with its employees “which provide for the
establishment of one or more advisory factfinding panels, chaired by a neutral expert
in industrial relations, for purposes of recommending changes in operating practices
and procedures which result in greater productivity to the maximum extent practica-
ble.” NERSA, Pub. L. No. 97-35, § 1143, 95 Stat. 643, 668 (adding § 712(a) to the
Regional Rail Reorganization Act of 1973) (to be codified at 45 U.S.C. § 797K (a)).

This new section requires the National Mediation Board to appoint neutral par-
ties to the factfinding panels and to perform “such functions contained in the agree-
ments as are consistent with the duties of the Board under the Railway Labor Act.”
I4. It also authorizes the factfinding panels to provide mediation and conciliation
services, /4.

NERSA’s addition of § 712 to the 1973 Act was contained in neither of the bills
passed by the Senate or House. Sec notes 421-22 supra. The language of this section,
however, is virtually identical to a provision contained in the “goal” section of the
Senate Bill, and to a provision in section 231 of the House Bill establishing prerequi-
sites for further federal funding of Conrail. The House Committee report contains a
determination that the agreement reached between Conrail and its labor organiza-
tions on May 5, 1981 meets the requirements of the section. NERSA HOUSE RE-
PORT, sugra note 409, at 7. The report does not preclude the possibility that some
other negotiated factfinding procedure would meet the requirements of § 712, but it
clearly contemplates a procedure similar to the one contained in the May 5 agree-
ment, /. at 7.

Paragraph five of the May 5 Agreement provides a procedure for the handling
of “proposed rules changes” served by or on Conrail subsequent to the date of the
agreement. The parties must negotiate the proposals and counter-proposals for a
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reform is to accomplish three objectives: 1) deferring major work rule
changes beyond a bargaining round in which substantial wage sacri-
fices were requested and won; 2) scheduling negotiations over work
rule changes so that any impasses can be addressed at the same time
wages are again the subject of negotiation; and 3) scheduling negotia-
tions over both wages and work rules to coincide with the next round
of policy decisions about Conrail’s future. If these objectives are real-
ized, economic and political pressure should be focused in a manner
that enhances the collective bargaining process and increases the like-
lihood that it can produce appropriate work rule changes.>??2 On the
other hand, uncertainties about the viability of the May 5 agreement,
along with difficulties with bargaining structure, make the achieve-
ment of these objectives a major challenge. It certainly cannot be
predicted with confidence that the approach to work rule reform
under NERSA and the May 5 Agreement will succeed.

The fragmented bargaining structure characteristic of the' rail-
road industry has always been a major difficulty in collective bargain-

minimum of 90 days. Thereafter, either party may cause the mediation services of
the National Mediation Board to be invoked jointly.

After 90 days, at the request of either party, the dispute may be submitted to a
seven-person fact-finding panel. Upon submission of the dispute 10 a fact-finding
panel, the Mediation Board is to “recess” mediation. Negotiation and/or mediation
shall continue for a period of at least 60 days after the fact-finding panel reports.
Thereafter, if the Mediation Board has “terminated its services,” or if the morato-
rium provision contained in paragraph six of the Agreement has expired, either party
may serve a 30-day written notice of its intent to engage in self-help. /Z. at 110-13.
Presumably, § 712(b) makes participation in this process, including obedience to the
time deadlines, a statutory obligation of the Board. Se¢ NERSA, Pub. L. No. 97-35,
§ 1143(a}, 95 Stat, 643, 668 (adding § 712(b) to the Regional Rail Reorganization
Act of 1973) (to be codified at 45 U.S.C. § 797K (b)). The final limitation of service
of self-help notices by the parties appears to be purely contractual. See NERSA
HouUsE REPORT, supra, at 111-13.

Section 712 raises a number of questions of statutory interpretation, the answers
to which will determine whether the fact-finding process must be exhausted before a
legal strike can occur. First, several recent United States Court of Appeals decisions,
particularly in the Ninth Circuit, hold that strikes by employees covered by the Rail-
way Labor Act may be enjoined only if they violate some procedure of the Act, as
opposed to violating contractual no-strike provisions. See, eg., Trans-International
Airlines v. Teamsters, 650 F.2d 949 (9th Cir. 1980); Federal Express Corp. v. Team-
sters, 617 F.2d 524 (9th Cir. 1980); See generally Perritw, Ploughshares into Swords at Buf-
falo Forge?, 12 Trans. L.J. 219 (1982). Thus, it must be decided whether § 712
should be read as amending the Railway Labor Act, and, if it does, how much of the
language of paragraph 5 of the May 5 Agreement is incorporated by reference. In
addition, the question may arise as to how § 712(a) is to be enforced if the May 5
Agreement is not ratified by all the labor organizations representing Conrail
employees.

522. For example, insistence by a potential purchaser of Conrail on work rule
changes as a precondition for purchase might induce labor organizations to agree to
changes.
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ing.>?3 Except for the requirement established by the Staggers Act
that Conrail negotiations with each craft or class take place on a sys-
tem wide basis,2* Congress has done little to improve this unweidly
bargaining structure. On the other hand, the combination of arbitra-
tion awards arising out of the 1978 bargaining round>2® and the pro-
cess established by the May 5 Agreement®?® could result in
substantial improvement. For instance, if fact-finding panels are es-
tablished for groups of labor organizations, the negotiating difficulties
resulting from craft fragmentation can be minimized. Moreover, if
the prohibition against issue-by-issue negotiation contained in the
May 5 Agreement can be enforced, and if it is continued beyond the
expiration of the Agreement, one of the continuing bargaining struc-
ture problems would also be solved.>?’

In sum, the opportunities for Conrail collective bargaining cre-
ated by NERSA and the May 5 agreement are profound, but realiz-
ing them will require major feats of industrial relations, creativity,
and discipline. Success depends more on future action, and forbear-
ance to act, than on past legislative actions.

Success at the bargaining table will depend largely on employee
attitudes about the future of Conrail. Just as the employee sacrifices
contained in the May 5 Agreement were stimulated by the fear of a
piecemeal sale of Conrail assets, employee perception of the alterna-
tives to Conrail in 1984 will influence that bargaining round. If
piecemeal sale seems to be a realistic possibility unless work rule
changes are agreed upon or wage concessions are extended, the pros-
pects for additional labor concessions are significant. On the other
hand, if the political climate is such that additional federal funding
for Conrail, even with high labor costs, seems likely, the prospects for
collectively-bargained concessions are slight. In the short-run, pres-

523. For a discussion of the railroad collective bargaining structure, see notes
88-99 and accompanying text supra.

524. For a discussion of this Staggers Act innovation, see note 321 and accompa-
nying text supra.

525. For a discussion of the Crew Consist Agreement, see note 309 sugra.

526. For a discussion of the procedures of the May 5 Agreement, s¢¢ note 521
and accompanying text supra.

527. On the other hand, the dispute between Conrail and the Brotherhood of
Locomotive Engineers (BLE) is troublesome for reasons other than its obvious poten-
tial to destroy the May 5 Agreement. For a discussion of the dispute between Conrail
and the BLE, see note 514 supra. The existence of the railroad Study Commission on
the wage differential issue and the possibility that Conrail may end up separating
negotiations over this controversial issue from its general bargaining process under
the May 5 Agreement presents the possibility of renewed issue fragmentation be-
tween the industry level and Conrail. Such fragmentation would begin to unravel
the progress Conrail has made toward achieving a comprehensive collective bargain-
ing structure.
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sure on labor at the bargaining table might be reduced by a resurrec-
tion of the nationalization proposals that were considered before the
1973 Act was passed.®?® The effect of the possibility of a stock
purchase by employees or by other railroads on negotiations is diffi-
cult to assess. If labor perceives a stock purchase as the only alterna-
tive to piecemeal asset disposal, and if potential purchasers demand
further labor concessions, then labor might be willing to make conces-
sions. On the other hand, railroad purchasers might be willing to
have Conrail employees work under standard industry wages and
work rules, which would imply a relaxation of the May 5 agreement
wage concessions and the erosion of some of the gains flowing from
the crew size provisions of section 1143(a) of NERSA. The future of
the labor cost problem is not appreciably clearer than in the past,
despite the ambitious nature of NERSA’s labor provisions.

VI. CoONCLUSION

The last ten years in the history of the northeast rail crisis have
been marked by the failure of government institutions to move swiftly
and boldly to address the underlying problems. The historic design of
our government institutions is one in which minority interests can
frustrate majority action that might harm those minority interests.>2°
Because so many of the diverse constituencies enmeshed in the north-
east rail crisis have vital interests at stake, it is not surprising that
progress in solving this crisis has been slow.

Despite the protracted debate over the nature of the railroad
problem, some progress has been made. Specific policy initiatives
have been pressed, some of which have now been accomplished. Con-
solidations were proposed and have been permitted, albeit with some
delay.>%° Relief from passenger losses has been accomplished, al-
though not until nearly twenty years after the first proposals for reme-
dying this problem were made.>3! Reform of economic regulation has
been achieved, although sufficient evidence is not yet available for an
accurate assessment of the effect this will have on the regional rail
system’s financial health.532

Progress has also been made in the labor area; nonetheless this

528, See note 142 and accompanying text supra.

529. THE FEDERALIST No. 51 {J. Madison).

530. For a history of rail consolidations, see notes 12-39 and accompanying text
supra.

531. For a discussion of the rail passenger service problem and NERSA’s solu-
tion to it, see notes 58-69 & 474-501 and accompanying text supra.

532. For a discussion of the Staggers Act and regulatory reform, see notes 240-55
& 266-88 and accompanying text supra.
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progress has been slow and painful, for both courage and sound pol-
icy have been lacking.?3 The legitimate interests of employees with
long tenure in railroad service must be recognized. It is natural that
senior employees feel threatened by phenomenal job losses and seek to
protect themselves with labor protection arrangements. In addition,
it is not surprising that these employees would attempt to defend
themselves against the dismantling of their work rules. Because col-
lective bargaining is at the heart of American labor policy, it is not
desirable to circumvent the bargaining process either through govern-
ment prescription of terms and conditions of employment, or through
unilateral management action. Despite these legitimate counter-
vailing forces against the ability to obtain major reductions in labor
costs, a better job could have been done if public and private deci-
sionmakers had followed constructive suggestions. The Presidential
Railroad Commission, for example, proposed that employee protec-
tion arrangements should be extended to facilitate the achievement of
more rational work rules and the introduction of new technology.534
In a similar vein, following the Penn Central bankruptcy, the ICC
proposed that the government should assume reponsibility for labor
protection only in exchange for changes in the work rules.535
Nonetheless, in the early 1970’s employee protection was ex-
tended only in exchange for labor’s cooperation in the Penn Central
merger and the 1973 Act, and not for labor cost reductions.>3 Seri-
ous bargaining structure problems were recognized at about the same
time that the Penn Central collapsed, but virtually no legislative ac-
tion was taken to improve bargaining structure, even though such an
initiative need not favor management over labor interests.>3? -
There is, however, promise for a mere adaptive future because of
labor and management efforts in 1981. How this promise develops
will be one of the most important aspects of NERSA and will have a
potentially great impact on the entire northeast rail crisis. However,
it is fair to question whether the political process must necessarily re-
act so slowly in dealing with clearly recognized problems. By the late
1950’s, it was known that the unrecovered costs for passenger opera-

533. The most serious omissions were the failure of the Congress or the USRA to
address the labor cost problem in framing the 1973 Act, the Final System Plan and
the 1976 Act.

534. For a description of the Presidential Railroad Commission’s Report, see
note 71 supra.

535. For a discussion of this ICC proposal, see text accompanying note 122
supra.

536. Sec notes 71 & 296-99 and accompanying text supra.

537. Reducing fragmentation of authority within a single union need not de-
crease, and might increase, the union’s power.
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tions threatened the viability of railroads in the Northeast.>3® Yet it
was not until the Penn Central bankruptcy that Congress was moved
to comprehensive action and created Amtrak.53® The great difficul-
ties posed by high labor costs were also recognized in the 1950%,540
but Congress resorted to temporary solutions, rather than attempting
to force an accommodation between legitimate employee and man-
agement interests. In creating Conrail, Congress merely worsened the
problem of labor costs by mandating lifetime income protection for
railroad employees while obtaining nothing from labor in return.>#!
Deregulation of rates and service levels came only after Conrail began
to falter due to the burdens recognized as among those which caused
the Penn Central bankruptcy.

It may be that coherent action could not have been taken until a
period of debate and experiment had elapsed. This is probably the
case with the labor issues, which were the subject of much economic
conflict and litigation in the 1960’s. But party positions and policy
alternatives had substantially crystalized by 1974, and neither Con-
gress nor the USRA made significant progress toward solving the
problems when Conrail was created.>*? In 1972 Senate Commerce
Committee Study barely mentioned the passenger and labor issues.43
Perhaps some of the policy conflicts were so strong and fundamental
that compromise was not possible. Yet one gets the sense that the
USRA leadership and the Congress did not really attempt to reach a
compromise. The record is devoid of any evidence of serious attempts
to address either the commuter passenger or the labor problems. The
Nixon Administration, to be sure, had attacked rail labor’s position,
but without showing any real appreciation for the realities of collec-
tive bargaining or the legitimate interests of rank and file railroad
employees.>** The USRA, which was Congress’ designated agent to
frame the public debate, seemed to avoid major controversy and to
proceed as if the essential public policy objective was to merge the
properties of the bankrupt railroads into a new operating entity, with-
out regard to whether the environment would be such that the new

538. For discussion of the 1959 ICC report on the passenger service problem, see
notes 59-63 and accompanying text supra.

539. See notes 67-68 and accompanying text supra.
540, See note 77 and accompanying text supra.
541. See notes 149-50 and accompanying text supra.

542. For a description of the varying party positions prior to enactment of the
1973 Act, see notes 129-42 and accompanying text supra.

543. For a discussion of this 1972 study, see note 124 supra.
544. See note 150 supra.
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entity could succeed.>*>

The USRA and Congress purported to believe that an infusion
of approximately one billion dollars would be sufficient to rectify the
situation without requiring important interests to make significant
sacrifices. The money for Conrail capital programs and operating
deficits was insufficient for implementation of the USRA’s own plan,
a fact which the USRA seemed to acknowledge.>*¢ In addition, $250
million was not adequate to pay for the lifetime income protection
established by Title V of the 1973 Act.54”7 It is not apparent whether
USRA knew this fact, but it seems reasonable to assume that USRA
should have discouraged this underestimation through a better un-
derstanding of how railroad labor agreements work and more accu-
rate actuarial projections.>*8 Absolutely nothing was recommended
in USRA’s Final System Plan or implemented by Congress to facili-
tate collective bargaining over clearly identified labor productivity
issues that were a source of conflict during the Penn Central
bankruptcy.>*°

The point is not that Congress should have disregarded labor’s
interests, but rather that both the USRA and Congress failed to fulfill
their duty 1) to explain the problem in a balanced way, 2) to identify
alternative ways for solving the problem, and 3) to make a candid
assessment of the costs of each alternative. In the overly sanguine
political environment that surrounded Conrail’s formation, rail labor
was not asked to address fundamental labor cost problems. Indeed, it
is surprising that Conrail made more progress than most of the pri-
vate sector railroads achieved during the same time period at the bar-
gaining table.3>°

With respect to deregulation, Conrail’s management ultimately
took an aggressive stand by asserting that Conrail could not be suc-
cessful under existing regulations.>>! Yet it seems fair to ask why it
took Conrail’s management so long to realize that this problem was
substantial enough to threaten the viability of the Conrail “solution.”

545. For a general discussion of the USRA’s planning process, see notes 171-205
and accompanying text supra.

546. See note 185 supra.

547. See notes 149 & 297-99 and accompanying text supra.

548. The Special Court has referred to the Title V projections as a “monumen-
tal miscalculation.” Hinds v. Consolidated Rail Corp., 518 F. Supp. 1350, 1354 (Re-
gional Rail Reorg. Ct. 1981).

549. For a description of the labor disputes during this reorganization period,
see notes 104-14 and accompanying text supra.

550. As of this writing, fewer than half of the nation’s railroads have negotiated
crew consist agreements.

551. Se¢ note 265 and accompanying text supra.
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Undoubtedly related to this failure to identify quickly the need for
legislative action on regulation was Conrail’s overly optimistic traffic
projections in the face of continued historical declines in traffic.5%2
Conrail made no public explanation concerning the manner in which
these declines were to be reversed by Conrail or concerning regional
economic changes.

Viewed as a whole, the effort to solve the problems underlying
the economic failure of the northeast railroads languished from 1974
to 1980, with too many of the interested parties pretending that the
expenditure of large sums of federal money would be an adequate
solution. That this complacency was overcome by sounder public
policy initiatives in 1980 and 1981 is fortunate.

Criticism of the political system is not appropriate: the same
political system which failed to make significant policy changes in
earlier efforts moved effectively to enact the Staggers Act and
NERSA. Rather, the failure was one of leadership. Because of a
combination of timidity and a poor grasp of problems already well-
understood and documented, opportunities were lost. It is to be
hoped that the policy changes made by NERSA will prove
efficacious.

As the evaluation of NERSA'’s principal features suggest,’>3 the
implementation of NERSA will be painful in many respects. Pres-
sures are already emerging to delay statutory mandates for changes in
labor, passenger, and economic regulatory areas. To date, these pres-
sures have not been focused strongly on Congress. However, circum-
stances can be anticipated in 1983 and 1984 in which arguments to
back away from NERSA provisions could be presented forcefully.

Unless none of the problems identified with respect to Conrail’s
labor relations develop, further congressional action with respect to
work rule modification, bargaining structure, or labor protection is
likely. It is hoped that in the future Congress will act with a more
long-range view of what ultimately must be accomplished, and with a
more sophisticated understanding of the essential nature of incentives
in the collective bargaining process. It is unrealistic for Congress to
grant major benefits to labor through legislation, while leaving man-
agement with the challenge of extracting concessions. It is equally
unrealistic for Congress or the Executive Branch to expect that
financial problems should be solved solely through sacrifice by em-

552. For a comparison of Conrail’s projected and actual traffic, see Emergency
Board 200 Submission, sugra note 457, at 2-3.

553. For an evaluation of NERSA’s principal features, see notes 427-528 and

accompanying text supra.
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ployees, or that rail labor can agree permanently to substandard
wages,

The Conrail profitability test>>* and the freight transfer pro-
cess®> are especially vulnerable to Congressional tampering if deci-
sion-makers lose their will to complete the process of rationalizing the
regional rail system. For example, it would be easy to decide to give
Conrail “just a little more time,” because of an unwillingness to toler-
ate the dislocations associated with a breakup of the Conrail entity.

These concerns are intensified by a realization that NERSA was
enacted in a politicial environment dominated by the President’s call
for budgetary austerity.>>® Consistent with historical trends, the Pres-
ident’s support in Congress was diminished by the 1982 elections, and
reaction to the Reagan Administration’s economic program may be
well accompanied by diminished determination to see the NERSA
process through to completion.

Of course, a future Congress may decide that the economic and
policy judgments embodied in NERSA are wrong, and that another
course should be followed. But in that event, it would be preferable
forthrightly to adopt nationalization of the regional rail system, or
some other alternative yet to be articulated, rather than temporizing,
avoiding controversy by glossing over the real problems, and creating
another promised solution which goes unperformed. Perhaps the
greatest achievement represented by NERSA is a frank congressional
recognition that action, however, painful, cannot be delayed forever.

554. For a discussion of the profitability test, see notes 437-44 and accompany-
ing text supra.

555. See NERSA, Pub. L. No. 97-35, § 1142, 95 Stat. 643, 654-60 (adding sec-
tions 401-410 to the Regional Rail Reorganization Act of 1973) (to be codified at 45
U.S.C. §§ 761-769c¢).

556. For a discussion of the Reagan Administration’s proposal, see notes 330-32
and accompanying text supra.

HeinOnline -- 28 Vill. L. Rev. 377 1982-1983



	Ask and Ye Shall Receive: The Legislative Response to the Northeast Rail Crisis
	Recommended Citation

	tmp.1199485952.pdf.0brMQ

